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-i-     

AcWiYehoXUV,   Inc.,   d/b/a   EaUnin   (³EaUnin´) 1    VeekV   Wo   VolYe   a   SUoblem   WhaW   haV   Ye[ed   ZoUkeUV   foU   
WhoXVandV   of   \eaUV²geWWing   Said   foU   comSleWed   ZoUk.   EaUnin¶V   effoUWV   Wo   leW   ZoUkeUV,   UaWheU   Whan   
WheiU   emSlo\eUV,   conWUol   Zhen   Whe\   geW   Said   do   noW   WUiggeU   Whe   conceUnV   WhaW   haYe   led   Wo   Whe   
UegXlaWion   of   conVXmeU   lending.   EaUnin   doeV   noW   lend   mone\   oU   chaUge   inWeUeVW.   IW   doeV   noW   haYe   
a   legall\   enfoUceable   UighW   Wo   UeTXiUe   iWV   XVeUV   Wo   UeSa\   Whe   ZageV   WhaW   iW   adYanceV,   and   EaUnin   
SUoYideV   iWV   VeUYice   ZiWhoXW   chaUge,   geneUaWing   income   enWiUel\   WhUoXgh   YolXnWaU\   WiSV   SUoYided   
b\   iWV   XVeUV.   EaUnin¶V   VeUYice   diffeUV   fUom   Whe   W\SeV   of   SUodXcWV   Wo   Zhich   conVXmeUV   haYe   
hiVWoUicall\   WXUned   Wo   make   endV   meeW   beWZeen   Sa\checkV;   and   each   of   Whe   feaWXUeV   idenWified   
aboYe²Whe   non-UecoXUVe   naWXUe   of   Whe   VeUYice   and   Whe   facW   WhaW   conVXmeUV   decide   ZheWheU   and   
hoZ   mXch   Wo   Sa\   foU   iW²VhoXld   alone   be   VXfficienW   Wo   diVWingXiVh   iWV   VeUYice   fUom   lending   and   
check-caVhing.   ThiV   WhiWeSaSeU   VeekV   Wo   do   WhUee   WhingV:   (1)   e[Slain   Whe   SUoblem   WhaW   EaUnin   iV   
aWWemSWing   Wo   VolYe;   (2)   e[Slain   hoZ   Whe   EaUnin   VeUYice   VhoXld   be   anal\]ed   XndeU   FedeUal   and   
VWaWe   lending   laZ;   and   (3)   Slace   Whe   EaUnin   VeUYice   ZiWhin   Whe   conWe[W   of   Whe   liTXidiW\   VeUYiceV,   
VXch   aV   bank   oYeUdUafW,   ZiWh   Zhich   EaUnin   comSeWeV.    

I.   TKH   AJH   OOd   PURbOHP   OI   GHWWLQJ   PaLd   FRU   AOUHad\   CRPSOHWHd   WRUN     

Pa\menW   iV   aW   Whe   heaUW   of   Whe   emSlo\menW   UelaWionVhiS.   AlWhoXgh   a   hoVW   of   YaUiableV   inflXence   
hoZ,   Zhen,   and   ZheUe   SeoSle   ZoUk,   SeoSle   enWeU   inWo   Said   emSlo\menW   in   oUdeU   Wo   WXUn   WheiU   
Wime   and   VkillV   inWo   mone\.   MoVW   SeoSle,   hoZeYeU,   do   noW   Wo   giYe   mXch   WhoXghW   Wo   hoZ   Whe   
mone\   Whe\   eaUn   acWXall\   UeacheV   WheiU   bank   accoXnW.   AfWeU   all,   Whe   VWeSV   Veem   VimSle   enoXgh:   
Whe   emSlo\eU   calcXlaWeV   hoZ   mXch   Whe   ZoUkeU   iV   oZed,   makeV   Whe   neceVVaU\   dedXcWionV   Wo   
coYeU   Wa[eV   and   benefiWV,   and   Whe   UeVW   VhoZV   XS   in   a   bank   accoXnW   oU   a   check.   BXW   WhiV   VimSliciW\   
iV   miVleading;   Whe   deliYeU\   of   ZageV   iV   boWh   legall\   and   oSeUaWionall\   comSlicaWed.     

The   challenge   of   calcXlaWing   and   deliYeUing   ZageV   VWemV,   in   SaUW,   fUom   Whe   comSle[   naWXUe   of   
Whe   UelaWionVhiS   beWZeen   ZoUkeUV   and   emSlo\eUV.   The   emSlo\menW   UelaWionVhiS   imSeUfecWl\   
alignV   Whe   inWeUeVWV   of   emSlo\eUV   and   ZoUkeUV.   And   Wimel\   deliYeU\   of   ZageV   WhaW   haYe   alUead\   
been   eaUned   iV   one   of   Whe   man\   iVVXeV   of   conWenWion.   All   elVe   eTXal,   emSlo\eUV   ZoXld   SUefeU   WhaW   
ZoUkeUV   ZoUk   fiUVW   and   geW   Said   laWeU²   mXch   laWeU   if   SoVVible.   WoUkeUV,   on   Whe   oWheU   hand,   
ZoXld   SUefeU   Wo   geW   Said   fiUVW   and   ZoUk   aW   a   laWeU   Wime.     

FoU   moVW   of   Whe   hiVWoU\   of   Whe   UniWed   SWaWeV,   emSlo\eUV   had   Whe   XSSeU   hand   in   deWeUmining   Zhen   
WheiU   ZoUkeUV   ZoXld   geW   Said,   and   Whe\   emSlo\ed   a   long   liVW   of   SUacWiceV   Wo   dela\   Whe   Sa\menW   of   
ZageV.   EffoUWV   Wo   end   WhoVe   SUacWiceV   and   Wo   VecXUe   laZV   gXaUanWeeing   minimXm   ZageV   and   
ma[imXm   hoXUV   helSed   Wo   SUoSel   Whe   modeUn   laboU   moYemenW   in   Whe   U.S.   and   elVeZheUe.   BXW   Whe   



SUoblem   iV   noW   a   neZ   one.   One   of   Whe   oldeVW   legal   We[WV   in   Whe   WeVWeUn   ZoUld,   DeXWeUonom\,   
conWainV   SUoYiVionV   WhaW   VSeak   diUecWl\   Wo   Whe   iVVXe,   SUeVXmabl\   becaXVe   diVSXWeV   aboXW   ZageV   
ZeUe   a   VoXUce   of   diVcoUd   eYen   among   Whe   ancienW   IVUaeliWeV:   ³[\]oX   Vhall   Sa\   Whem   WheiU   ZageV   
dail\   befoUe   VXnVeW,   becaXVe   Whe\   aUe   SooU   and   WheiU   liYelihood   deSendV   on   Whem   ....´ 2    LeYiWicXV     

1    EaUQiQ   iV   a   DeOaZaUe   cRUSRUaWiRQ   fRXQded   iQ   2012.    2   

DeXWeURQRP\   24:15   (NeZ   ReYiVed   SWaQdaUd   VeUViRQ).     

1   

makeV   cleaU   WhaW   ³...\oX   Vhall   noW   keeS   foU   \oXUVelf   Whe   ZageV   of   a   laboXUeU   XnWil   moUning.´ 3    The   
QXU¶an   alVo   chaUgeV   emSlo\eUV   Wo   ³[g]iYe   Whe   ZoUkeU   hiV   ZageV   befoUe   hiV   VZeaW   dUieV.´ 4     

The   challenge   of   Sa\ing   ZageV   goeV   be\ond   deWeUmining   Zhen   ZageV   VhoXld   be   Said.   UndeU   
U.S.   laboU   laZ,   Whe   acWXal   mechanicV   of   calcXlaWing   ZhaW   an   emSlo\eU   oZeV   a   ZoUkeU,   SaUWicXlaUl\   
an   hoXUl\   ZoUkeU,   iV   TXiWe   comSlicaWed. 5    The   SUoblem   aUiVeV   fUom   hoZ   Whe   FaiU   LaboU   SWandaUdV   
AcW   (³FLSA´)   defineV   ³oYeUWime´.   The   FLSA   geneUall\   UeTXiUeV   WhaW   emSlo\eUV   Sa\   WheiU   
ZoUkeUV   aW   a   UaWe   one-and-half   WimeV   WheiU   XVXal   hoXUl\   UaWe   Zhen   WhoVe   ZoUkeUV   ³ZoUk´   moUe   
Whan   foUW\   hoXUV   in   a   giYen   ³ZoUkZeek.´ 6    ThiV   calcXlaWion   iV   neceVVaUil\   backZaUd   looking;   
oUdinaUil\   an   emSlo\eU   cannoW   knoZ   hoZ   mXch   oYeUWime   Sa\   an   hoXUl\   ZoUkeU   iV   dXe   XnWil   Whe   
ZoUkZeek   iV   comSleWed.   

   

CalcXlaWing   neW   ZageV   addV   a   fXUWheU   leYel   of   comSlicaWion.   FedeUal,   VWaWe   and   local   Wa[   codeV   
UeTXiUe   emSlo\eUV   Wo   ZiWhhold   Wa[   Sa\menWV   fUom   WheiU   ZoUkeUV¶   Sa\checkV.   EmSlo\eUV   alVo   
W\Sicall\   dedXcW   Whe   ZoUkeU¶V   conWUibXWion   Wo   healWh   inVXUance   oU   UeWiUemenW   benefiWV.   TheVe   
dedXcWionV   ofWen   YaU\   oYeU   Whe   coXUVe   of   a   giYen   \eaU   if,   foU   e[amSle,   a   ZoUkeU   hiWV   Whe   Zage   caS   
on   Social   SecXUiW\   Wa[eV,   addV   (oU   VXbWUacWV)   a   deSendenW,   oU   makeV   changeV   Wo   hiV   oU   heU   benefiWV.   
TeUminaWion,   YolXnWaU\   oU   inYolXnWaU\,   and   SeUiod-Wo-SeUiod   YaUiaWion   in   Whe   nXmbeU   of   hoXUV   
ZoUked   fXUWheU   comSlicaWe   Whe   Veemingl\   VimSle   WaVk   of   Zage   calcXlaWion.     

The   SUoblem   of   accXUaWel\   calcXlaWing   Sa\Uoll   iV   comSle[   enoXgh   WhaW   moVW   comSanieV   oXWVoXUce   
Sa\Uoll   SUoceVVing.   FiUmV   like   ADP 7    and   InWXiW 8    VSeciali]e   in   defining   Sa\   SeUiodV,   calcXlaWing   
ZageV,   ZiWhholding   fXndV   foU   Wa[eV   and   benefiWV,   and   acWXall\   deliYeUing   mone\   Wo   ZoUkeUV.   
ThoVe   fiUmV,   hoZeYeU,   ZoUk   foU   Whe   emSlo\eUV   noW   Whe   ZoUkeUV.   The\   helS   enVXUe   WhaW   emSlo\eUV   
coUUecWl\   calcXlaWe   ZhaW   Whe\   oZe   WheiU   ZoUkeUV,   ZiWhhold   and   Sa\   Whe   neceVVaU\   Wa[eV,   and   



deliYeU   ZageV   ZiWhin   Whe   Wime   limiWV   SUoVcUibed   b\   laZ   (bXW   geneUall\   noW   a   momenW   eaUlieU).     

The   cXUUenW   V\VWem   foU   Zage   deliYeU\   benefiWV   emSlo\eUV   aW   Whe   e[SenVe   of   WheiU   ZoUkeUV.   The   
SUoblemV   aVVociaWed   ZiWh   a   dela\ed   Sa\Uoll   VchedXle   aUe   VWUiking.   WoUkeUV   boUUoZ   neaUl\   $90   
billion   SeU   \eaU   fUom   Sa\da\   lendeUV 9    Zhile   Whe\   needleVVl\   ZaiW   foU   WheiU   alUead\   eaUned   Sa\.   
Each   \eaU,   WheUe   aUe   billionV   of   dollaUV   held   XS   eYeU\   WZo   ZeekV   in   Whe   Sa\Uoll   V\VWem. 10    ThiV     

3    LeYiWicXV   13:19   (NeZ   ReYiVed   SWaQdaUd   VeUViRQ).    4    The   QXU¶aQ,    Sunan   Ibn   Mâjah    (2443).    5    See,   e.g. ,    Compliance   

Assistance   –   Wages   and   the   Fair   Labor   Standards   Act   (FLSA) ,   D EPARTMENT   OF    L ABOR ,    W AGE   AND    H OUR    D IVISION ,   

hWWS://ZZZ.dRO.gRY/Zhd/fOVa/   (OaVW   YiViWed   SeS.   11,   2019).    6    See   Overtime   Pay ,   D EPARTMENT   OF    L ABOR ,   W AGE   AND   

H OUR    D IVISION ,   hWWS://ZZZ.dRO.gRY/Zhd/RYeUWiPe_Sa\.hWP    (OaVW   YiViWed   SeS.   11,   2019).    �    ADP   Payroll   Services ,   

A DP . COM ,   hWWSV://ZZZ.adS.cRP/ZhaW-Ze-RffeU/Sa\UROO.aVS[   (OaVW   YiViWed   SeS.   11,   2019).    �    About   Intuit   Payroll   

Services ,   I NTUIT . COM ,   hWWS://Sa\UROO.iQWXiW.cRP/?cid=VeT_iQWXiW_SUROO_cOicN_QaY   (OaVW   YiViWed   SeS.    11,   2019).    �    Core   

Lending   Principles   for   Short-Term,   Small-Dollar   Installment   Lending ,   OCC   BXOOeWiQ   2018-14,   O FFICE   OF   THE   

C OMPTROLLER   OF   THE    C URRENCY    (Ma\   23,   2018)    available   at    hWWSV://ZZZ.Rcc.gRY/QeZV-   

iVVXaQceV/bXOOeWiQV/2018/bXOOeWiQ-2018-14.hWPO   (OaVW   YiViWed   SeS.   11,   2019).    10    Average   Annual   Hours   Actually   Worked   

Per   Worker ,   OEDC.SWaW   (AXg.   5,   2019),    hWWSV://VWaWV.Recd.RUg/IQde[.aVS[?DaWaSeWCRde=ANHRS;   TabOe   B-8,   

EcRQRPic   NeZV   ReOeaVe,   BXUeaX   Rf   LabRU   SWaWiVWicV   (AXg.   2,   2019),   hWWS://ZZZ.bOV.gRY/QeZV.UeOeaVe/ePSViW.W24.hWP;   
Characteristics   of   Minimum   Wage   Workers ,   2018,   BXUeaX   Rf   LabRU   SWaWiVWicV   ReSRUW   1078,   MaUch   2019,   
hWWSV://ZZZ.bOV.gRY/RSXb/UeSRUWV/PiQiPXP-   Zage/2018/hRPe.hWP.     

2   

Sa\Uoll   dela\   affecWV   Whe   eaUningV   of   aSSUo[imaWel\   81.9   million   hoXUl\   ZoUkeUV. 11    TheiU   
eaUningV   aUe   VSenW   on   laWe   feeV,   oYeUdUafW   feeV   ($34.3B) 12 ,   SaZn   VhoSV   ($13.7B) 13    and   VhoUW-WeUm   
loan   feeV   ($7.4B). 14    A   FedeUal   DeSoViW   InVXUance   CoUSoUaWion   VXUYe\   foXnd   WhaW   almoVW   9   
SeUcenW   of   conVXmeU   bank   accoXnWV   had   aW   leaVW   10   non-VXfficienW   fXnd   WUanVacWionV   oYeU   Whe   
coXUVe   of   a   \eaU. 15    AccoUding   Wo   Whe   ConVXmeU   Financial   PUoWecWion   BXUeaX,   \oXng   SeoSle   aUe   
SaUWicXlaUl\   YXlneUable   ZiWh   one   in   Wen   beWZeen   Whe   age   of   18   and   25   WUiggeUing   Wen   oYeUdUafWV   a   
\eaU. 16     

Beholden   Wo   Whe   biZeekl\   Sa\   c\cle,   man\   ZoUkeUV   dela\   obWaining   mXch   needed   goodV   and   
VeUYiceV.   Some   miVV   VhifWV   WoZaUdV   Whe   end   of   a   Sa\   SeUiod   becaXVe   Whe\   cannoW   Sa\   foU   gaV   oU   
oWheUZiVe   coYeU   Whe   coVWV   of   commXWing,   a   c\cle   WhaW   WUaSV   man\   hoXUl\   ZoUkeUV   in   Whe   loZeVW   
end   of   Whe   income   diVWUibXWion. 17    Some   EaUnin   XVeUV   UeSoUW   SXWWing   off   medical   caUe   Zhile   Whe\   



aZaiW   WheiU   dela\ed   income. 18     

Bill   Simon,   CEO   of   WalmaUW,   haV   deVcUibed   hoZ   conVXmeUV   UeVSond   Zhen   Whe\   finall\   do   
UeceiYe   a   VignificanW   SeUiodic   Sa\menW:     

The   Sa\check   c\cle   Ze¶Ye   Walked   aboXW   befoUe   UemainV   e[WUeme....   And   \oX   need   noW   go   
fXUWheU   Whan   one   of   oXU   VWoUeV   on   midnighW   aW   Whe   end   of   Whe   monWh.   And   iW¶V   Ueal  
inWeUeVWing   Wo   ZaWch,   aboXW   11   S.m.,   cXVWomeUV   VWaUW   Wo   come   in   and   VhoS,   fill   WheiU   
gUoceU\   baVkeW   ZiWh   baVic   iWemV,   bab\   foUmXla,   milk,   bUead,   eggV,   and   conWinXe   Wo   VhoS   
and   mill   aboXW   Whe   VWoUe   XnWil   midnighW,   Zhen   elecWUonic   ²   goYeUnmenW   elecWUonic   
benefiWV   caUdV   geW   acWiYaWed   and   When   Whe   checkoXW   VWaUWV   and   occXUV.   And   oXU   ValeV   foU   
WhoVe   fiUVW   feZ   hoXUV   on   Whe   fiUVW   of   Whe   monWh   aUe   VXbVWanWiall\   and   VignificanWl\   higheU. 19     

11    Characteristics   of   Minimum   Wage   Workers ,   2018,   BXUeaX   Rf   LabRU   SWaWiVWicV   ReSRUW   1078,   MaUch   2019,   

hWWSV://ZZZ.bOV.gRY/RSXb/UeSRUWV/PiQiPXP-Zage/2018/hRPe.hWP .    12    MaUia   LaPagQa,   ³OYeUdUafW   feeV   haYeQ¶W   beeQ   

WhiV   bad   ViQce   Whe   GUeaW   ReceVViRQ,´   M ARKET W ATCH ,   ASU.   2,   2018,    available   at   

hWWSV://ZZZ.PaUNeWZaWch.cRP/VWRU\/RYeUdUafW-feeV-haYeQW-beeQ-WhiV-bad-ViQce-Whe-gUeaW-UeceVViRQ-2018-   03-27.    13   

CeQWeU   fRU   FiQaQciaO   SeUYiceV   IQQRYaWiRQ,   ³2017   FiQaQciaOO\   UQdeUVeUYed   MaUNeW   Si]e   SWXd\,´   S.   44    available   at   
hWWSV://V3.aPa]RQaZV.cRP/cfVi-iQQRYaWiRQ-fiOeV-2018/ZS-cRQWeQW/XSORadV/2017/04/27001546/2017-MaUNeW-Si]e-   

ReSRUW_FINAL_4.Sdf.    14    Payday   Lending   in   America:   Who   Borrows,   Where   They   Borrow   and   Why ,   1,   PeZ   

ChaUiWabOe   TUXVWV,   JXO\   2012,    available   at   

hWWS://ZZZ.SeZWUXVWV.RUg/a/Pedia/Oegac\/XSORadedfiOeV/ScV_aVVeWV/2012/PeZPa\da\LeQdiQgReSRUWSdf.Sdf.    15    FDIC   

Study   of   Bank   Overdraft   Programs    aW   iY,   NRY.   2008,   

hWWSV://ZZZ.fdic.gRY/baQN/aQaO\WicaO/RYeUdUafW/FDIC138_ReSRUW_FiQaO_Y508.Sdf .    16    CFPB,    Data   Point:   Checking  

account   overdraft    3   (JXO\   2014)   (QRWiQg   WhaW   10.7   SeUceQW   Rf   SeRSOe   ageV   18-25   had    PRUe   WhaQ   10   RYeUdUafWV   SeU   \eaU).   

1�    See,   e.g .,   JaQeW   I.   TX,    Low   pay   and   long,   pricey   commute   often   go   hand   in   hand ,   (AXg.   31,   2015)   
hWWSV://ZZZ.VeaWWOeWiPeV.cRP/bXViQeVV/ecRQRP\/ORZ-Sa\-ORQg-SUice\-cRPPXWe-RfWeQ-gR-haQd-iQ-haQd/ ;   JacN   PeaW,   
Six   in   ten   London   workers   have   skipped   work   because   they   were   unable   to   afford   the   commute ,   (AXg.   1,   2019)   
hWWSV://ZZZ.WheORQdRQecRQRPic.cRP/bXViQeVV-ecRQRPicV/Vi[-iQ-WeQ-ORQdRQ-ZRUNeUV-haYe-VNiSSed-ZRUN-becaXVe-   

Whe\-ZeUe-XQabOe-WR-affRUd-Whe-cRPPXWe/01/08/ .    1�    See    ³WaiWiQg   GaPe,´   EaUQiQ   SXUYe\,   ASU.   24,   2014.    1�    ³WaWchiQg   

WaO-MaUW   aW   MidQighW,´   W ALL    S TREET    J OURNAL ,   SeSW.   10,   2010,   aYaiOabOe   aW   
hWWS://bORgV.ZVj.cRP/ecRQRPicV/2010/09/20/ZaWchiQg-ZaOPaUW-aW-PidQighW/.     



Dela\ed   Zage   Sa\menW   iV   VimSl\   bad   foU   ZoUkeUV.   ReVeaUcheUV   haYe   foXnd   WhaW   ZoUkeUV   Wend   Wo   
UedXce   VSending   befoUe   income   UeceiSW   and   incUeaVe   SXUchaVeV   immediaWel\   afWeUZaUdV. 20    The   
SeUiodic   Sa\menW   c\cle   iV   Vo   diVUXSWiYe   Wo   ZoUkeUV¶   liYeV   WhaW   mXlWiSle   VWXdieV   haYe   VhoZn   WhaW   
moUWaliW\   UaWeV   incUeaVe   immediaWel\   afWeU   Sa\da\V. 21     

II.   OQ   DHPaQd   Pa\UROO   LHWV   WRUNHU   DHcLdH   WKHQ   TKH\   SKRXOd   RHcHLYH   SRPH   OU   AOO     
OI   TKHLU   Pa\     

In   an   age   ZheUe   SeoSle   can   oUdeU   an\Whing   fUom   a   hoW   meal   Wo   a   comfoUWable   Uide   in   minXWeV   ZiWh   
Whe   WoXch   of   a   bXWWon,   iW   VeemV   odd   WhaW   ZoUkeUV   mXVW   ZaiW   WZo   ZeekV   afWeU   SXWWing   in   a   VhifW   Wo   
UeceiYe   Sa\   foU   WheiU   ZoUk.   The   SUoblemV   aVVociaWed   ZiWh   dela\ed   deliYeU\   of   ZageV   can   be   
VolYed   WhUoXgh   on-demand   Sa\menW   V\VWemV.   And   enabling   ZoUkeUV   Wo   conWUol   Whe   deliYeU\   of   
ZageV   Zill   VaYe   mone\   foU   ZoUkeUV   and   WheiU   familieV,   and   deliYeU   benefiWV   Wo   WheiU   emSlo\eUV.   IW   
ma\   eYen   imSUoYe   Whe   SUodXcWiYiW\   of   Whe   econom\   aV   a   Zhole.     

TheUe   iV   VimSl\   no   UeaVon   Wo   dela\   Zage   Sa\menW   in   an   eUa   of   on-demand   Wechnolog\.   Legac\   
Sa\Uoll   V\VWemV   aUe   deVigned   Wo   VolYe   Whe   SUoblemV   WhaW   emSlo\eUV   face   in   calcXlaWing   ZageV.   
The\   Uel\   on   baWch   daWa   XSdaWeV   fUom   Wime   and   aWWendance   V\VWemV   Wo   enVXUe   WhaW   emSlo\eUV   
comSl\   ZiWh   Whe   VWaWe   and   fedeUal   UegXlaWoU\   UeTXiUemenWV   UelaWed   Wo   Zage   calcXlaWion   and   
diVWUibXWion.   AlWhoXgh   VXch   V\VWemV   VeUYe   a   SXUSoVe,   Whe   coVWV   of   SeUfoUming   VXch   calcXlaWionV   
haYe   dUoSSed   Wo   Whe   SoinW   WhaW   Whe\   can   be   efficienWl\   done   aW   Whe   UeTXeVW   of   an   indiYidXal   ZoUkeU   
UaWheU   aW   Whe   UeTXeVW   of   Whe   emSlo\eU.   WiWh   Whe   SeUmiVVion   of   a   XVeU,   EaUnin   can   immediaWel\   
deWeUmine   ZheWheU   a   giYen   XVeU   haV   ZoUked   a   VhifW,   hoZ   man\   hoXUV   WhaW   XVeU   ZoUked   on   WhaW   
VhifW,   and   hoZ   mXch   mone\   WhaW   XVeU   Zill   UeceiYe   in   baVe   Sa\   foU   Whe   hoXUV   ZoUked   on   WhaW   VhifW.     

U.S.   conVXmeUV   ZoXld   like   moUe   immediaWe   acceVV   Wo   WheiU   ZageV.   In   an   infoUmal   VXUYe\   
condXcWed   b\   EaUnin,   foU   e[amSle,   96%   of   EaUnin   XVeUV   UeSoUWed   feeling   leVV   VWUeVV   Zhen   giYen   
WhiV   fle[ibiliW\. 22    When   a   ZoUkeU   feelV   in   conWUol   of   hiV   oU   heU   financeV,   iW   imSUoYeV   hiV   oU   heU   
ZoUk   and   healWh.   In   Whe   VXUYe\,   89%   of   XVeUV   UeSoUWed   feeling   moUe   moWiYaWed   and   SUodXcWiYe   aW   
ZoUk   Zhen   Whe\   had   acceVV   Wo   WheiU   ZageV   befoUe   Sa\da\   and   74%   UeSoUWed   haYing   feZeU   
XnSlanned   abVenceV. 23    NeaUl\   half   of   WhoVe   VXUYe\ed   VWaWed   WhaW   on-demand   Sa\   ZoXld   be   Whe   
beVW   financial   VXSSoUW   WheiU   emSlo\eU   coXld   offeU,   oXWUanking   eYen   an   incUeaVe   in   ValaU\. 24     

The   benefiWV   of   Sa\Uoll   on   demand   aUe   VignificanW   foU   U.S.   conVXmeUV.   AV   noWed   aboYe,   U.S.   
conVXmeUV   VSend   billionV   of   dollaUV   on   feeV   and   inWeUeVW   aVVociaWed   ZiWh   oYeUdUafW,   cUediW   caUdV,   
Sa\da\   adYanceV,   SaZn   VhoSV,   WiWle   loanV   and   oWheU   VhoUW-WeUm   loanV.   Wide-VSUead   adoSWion   of     

20    See,   e.g. ,   JeVVe   ShaSiUR,    Is   There   a   Daily   Discount   Rate?   Evidence   from   the   Food   Stamp   Nutrition   Cycle ,   89   J.   PUB.   



ECON.   303-325   (2005)(fiQdiQg   a   dURS   iQ   daiO\   caORUic   cRQVXPSWiRQ   Rf   10-15%   aPRQg   FRRd   SWaPS   UeciSieQWV   fURP   

ZheQ   fRRd   VWaPSV   aUe   Said   WR   jXVW   befRUe   Whe\   aUe   Qe[W   dXe).    21    See,   e.g. ,   EOYiUa   AQdeUVVRQ   eW   aO.,    Income   Receipt   and   

Mortality:   Evidence   from   Swedish   Public   Sector   Employees ,    IQVWiWXWe   fRU   Whe   SWXd\   Rf   LabRU   DiVcXVViRQ   PaSeU   NR.   

8389   (AXg.   2014),   aYaiOabOe   aW    hWWS://fWS.i]a.RUg/dS8389.Sdf ;   WiOOiaP   N.   EYaQV   aQd   TiPRWh\   J.   MRRUe,   Li quidity,   
Economic   Activity   and   Mortality ,   94   REV.   ECON.   &   STAT.   400-   418   (2012);   WiOOiaP   N.   EYaQV   aQd   TiPRWh\   J.   

MRRUe,    The   Short-Term   Mortality   Consequences   of   Income   Receipt ,   95   J.   PUB.   ECON.   1410-1424   (2011).    22    See   

³YRXU   E[SeUieQce   WiWh   AcWiYehRXUV,´   EaUQiQ   SXUYe\,   AXg.   17,   2015.    23    Id.    24    Id.     

4   
VeUYiceV   like   Whe   one   offeUed   b\   EaUnin   coXld   VignificanWl\   imSUoYe   Whe   financial   healWh   of   
millionV   of   U.S.   hoXVeholdV.     

SSeeding   XS   Whe   deliYeU\   of   ZageV   alVo   benefiWV   emSlo\eUV   and   ma\   acWXall\   imSUoYe   Whe   
SUodXcWiYiW\   of   Whe   U.S.   econom\   aV   a   Zhole.   When   indiYidXalV   haYe   acceVV   Wo   WheiU   eaUned   
ZageV,   Whe\   aUe   moUe   SUodXcWiYe   and   Ueliable.   WoUkeUV   Zho   haYe   acceVV   Wo   WheiU   Sa\   UeSoUW   
beWWeU   aWWendance,   leVV   VWUeVV   and   moUe   focXV. 25    In   addiWion,   aV   Michael   WaWVon,   an   e[SeUW   in   
³jXVW-in-Wime´   manXfacWXUing   and   an   AdjXncW   PUofeVVoU   aW   Kellog,   haV   obVeUYed,   Whe   lXmS\   
diVWUibXWion   of   ZageV   cUeaWeV   ValeV   VSikeV   and   logiVWical   challengeV   foU   UeWaileUV   and   oWheU   
conVXmeU   facing   bXVineVVeV.   On-demand   Sa\   V\VWemV   WhaW   enable   ZoUkeUV   Wo   acceVV   VmalleU   
Sa\checkV   moUe   fUeTXenWl\   SUomiVe   Wo   VmooWh   oXW   Vome   of   Whe   inefficiencieV   aVVociaWed   ZiWh   
SeUiodic   Zage   Sa\menWV.   In   facW,   MU.   WaWVon   belieYeV   WhaW   EaUnin   and   VimilaU   VeUYiceV   coXld   
³haYe   a   noWiceable   imSacW   on   Whe   econom\´   if   Whe\   aUe   Zidel\   adoSWed. 26     

III.   EaUQLQ   LHWV   WRUNHUV   DHcLdH   WKHQ   TR   GHW   PaLd   FRU   WRUN   TKaW   TKH\   HaYH   AOUHad\     
DRQH     

EaUnin   iV   a   Wechnolog\   comSan\   WhaW   giYeV   SeoSle   eaV\   acceVV   Wo   Whe   Sa\   WhaW   Whe\   haYe   eaUned²   
Zhen   Whe\   ZanW   iW,   ZiWhoXW   ZaiWing   foU   Sa\da\.   IW   VeekV   Wo   VolYe   Whe   SUoblem   WhaW   haV   SlagXed   
ZoUkeUV   foU   WhoXVandV   of   \eaUV²geWWing   Said   foU   comSleWed   ZoUk.   EaUnin   leWV   ZoUkeUV,   UaWheU   
Whan   emSlo\eUV,   conWUol   Zhen   ZoUkeUV   geW   Said.   IW   SUoYideV   iWV   VeUYice   ZiWhoXW   mandaWoU\   feeV,   
geneUaWing   income   enWiUel\   WhUoXgh   a   ³Sa\   ZhaW   \oX   Whink   iV   faiU´   model.   ThiV   fle[ibiliW\   alloZV   
ZoUkeUV   Wo   manage   WheiU   caVh   floZ   and   Wo   VSend   WheiU   ZageV   accoUding   Wo   WheiU   oZn   needV   and   
VchedXle,   noW   Whe   aUbiWUaU\   VchedXleV   WhaW   emSlo\eUV   adoSW   Wo   meeW   Whe   minimXm   UeTXiUemenWV   of   
VWaWe   laboU   laZV.     

The   EaUnin   VeUYice   iV   VimSle   Wo   XVe.   When   a   XVeU   cUeaWeV   an   accoXnW,   EaUnin   aXWomaWicall\   SXllV  
a   XVeU¶V   diUecW   deSoViW   and   emSlo\menW   hiVWoU\.   EaUnin   haV   inWegUaWed   ZiWh   VeYeUal   Wime   and   
aWWendance   V\VWemV   Wo   fXUWheU   e[SediWe   Sa\menW.   Once   EaUnin   YeUifieV   Whe   hoXUV   a   ZoUkeU   haV   



ZoUked,   EaUnin   alloZV   Whe   ZoUkeU   Wo   acceleUaWe   Whe   diVWUibXWion   of   heU   Sa\check   (baVed   on   Whe   
ZoUkeU¶V   e[SecWed   Wake-home   Sa\   and   VXbjecW   Wo   ceUWain   limiWV).   EaUnin   deSoViWV   Whe   fXndV   
diUecWl\   inWo   Whe   ZoUkeU¶V   bank   accoXnW   eiWheU   inVWanWl\   oU   oYeUnighW   (deSending   on   Whe   bank   WhaW   
Whe   ZoUkeU   XVeV).   On   Whe   ZoUkeU¶V   UegXlaUl\   VchedXled   Sa\da\,   EaUnin   aXWomaWicall\   ZiWhdUaZV   
Whe   amoXnW   of   Whe   adYance   fUom   Whe   ZoUkeU¶V   bank   accoXnW.   ThiV   alloZV   ZoUkeUV   Wo   XVe   EaUnin   
diUecWl\,   ZiWhoXW   Uel\ing   on   WheiU   emSlo\eUV.   EaUnin   doeV   noW   chaUge   an\   feeV   foU   iWV   VeUYice.   
InVWead,   ZoUkeUV   ma\   chooVe   Wo   Sa\   a   YolXnWaU\   WiS,   Zhich   iV   aXWomaWicall\   ZiWhdUaZn,   if   
aXWhoUi]ed,   on   Whe   ZoUkeU¶V   Sa\da\. 27     

25    Id.    26    MichaeO   WaWVRQ,    Just   In   Time   and   Lean   Concepts   in   New   Areas    (OcW.   20,   2014),   hWWSV://PediXP.cRP/RSe[-   

aQaO\WicV/jXVW-iQ-WiPe-aQd-OeaQ-cRQceSWV-iQ-QeZ-aUeaV-105d20df403e.    2�    See   Terms   of   Service ,   E ARNIN . COM ,   

hWWSV://ZZZ.acWiYehRXUV.cRP/PUiYac\AQdTeUPV   (OaVW   YiViWed   SeS.   11,   2019)    (³YRX   aUe   QRW   UeTXiUed   WR   Sa\   aQ\   feeV   RU   

chaUgeV   WR   XVe   Whe   SeUYiceV...YRX   Pa\   PaNe   YROXQWaU\   addiWiRQaO   Sa\PeQWV   iQ   aSSUeciaWiRQ   Rf   Whe   VeUYiceV   UeQdeUed,   
bXW   \RX   aUe   QRW   UeTXiUed   WR   Sa\   aQ\   chaUge   RU   fee   WR   be   eOigibOe   WR   UeceiYe   RU   iQ   UeWXUQ   fRU   UeceiYiQg   Whe   SeUYiceV.   TheVe   
YROXQWaU\   addiWiRQaO   Sa\PeQWV   heOS   fXQd   AcWiYehRXUV.´);    see   also   Does   Earnin   charge   fees   or   interest?   Earnin   FAQ ,   
E ARNIN . COM ,   hWWSV://heOS.eaUQiQ.cRP/hc/eQ-XV/aUWicOeV/223283747-DReV-   EaUQiQ-chaUge-feeV-RU-iQWeUeVW-   (OaVW   YiViWed   
SeS.   11,   2019)   (³EaUQiQ   dReV   QRW   chaUge   feeV,   iQWeUeVW   RU   haYe   aQ\   hiddeQ     

5     
When   EaUnin   acceleUaWeV   a   Zage   diVWUibXWion   Wo   one   of   iWV   XVeUV,   EaUnin,   noW   Whe   XVeU,   beaUV   Whe   
UiVk   of   nonSa\menW   b\   Whe   emSlo\eU   and   Whe   UiVk   of   nonSa\menW   b\   Whe   ZoUkeU.   If   Whe   accoXnW   Wo   
Zhich   Whe   ZoUkeU   haV   SUoYided   EaUnin   acceVV   doeV   noW   haYe   VXfficienW   fXndV   Wo   UeSa\   Whe   
acceleUaWed   Zage   diVWUibXWion   oU   if   Whe   XVeU   cloVeV   Whe   accoXnW   befoUe   Whe   Sa\check   iV   VchedXled   
Wo   aUUiYe,   EaUnin   doeV   noW   haYe   Whe   UighW   Wo   collecW   Whe   acceleUaWed   Zage   fUom   Whe   XVeU   oU   Whe   
emSlo\eU.   EaUnin¶V   onl\   UecoXUVe   iV   Wo   den\   Whe   XVeU   acceVV   Wo   Whe   VeUYice   XnWil   Whe   XVeU   Sa\V   Whe   
oXWVWanding   diVWUibXWion.   In   addiWion,   failXUe   Wo   UeSa\   an   acceleUaWed   Zage   diVWUibXWion   doeV   noW   
affecW   Whe   XVeU¶V   cUediW.   EaUnin   doeV   noW   fXUniVh   infoUmaWion   aboXW   iWV   XVeUV   Wo   cUediW   UeSoUWing   
agencieV   oU   oWheU   cUediWoUV.   The   onl\   conVeTXence   foU   a   XVeU   Zho   doeV   noW   UeSa\   an   adYance   iV   
WhaW   he   oU   Vhe   cannoW   UeceiYe   anoWheU   adYance   XnWil   Whe   eaUlieU   adYance   iV   UeSaid.    

IV.   SHUYLcHV   LLNH   TKaW   RI   EaUQLQ   DR   NRW   PRVH   TKH   T\SHV   RI   RLVNV   RI   TUadLWLRQaO   SPaOO     
LRaQV     

BecaXVe   EaUnin¶V   VeUYice   doeV   noW   SUeVenW   Whe   UiVkV   and   haUmV   aVVociaWed   ZiWh   VhoUW-WeUm   lending   
WhaW   geneUall\   jXVWif\   UegXlaWion,   Whe   ConVXmeU   Financial   PUoWecWion   BXUeaX   (³CFPB´)   decided   Wo   
e[emSW   VXch   VeUYiceV   fUom   Whe   Pa\da\   RXle.   The   CFPB   e[Slained   WhaW   bXVineVVeV   Zhich   SUoYide   
adYanceV   on   a   no-fee,   no   UecoXUVe   baViV   aUe   ³likel\   Wo   be   beneficial   foU   conVXmeU   acUoVV   Whe   



VSecWUXm.´ 28     

When   iW   iVVXed   Whe   Pa\da\   RXle,   Whe   CFPB   made   cleaU   WhaW   iW   ZaV   addUeVVing   a   VSecific   conVXmeU   
SUoWecWion   iVVXe:   ³XnaffoUdable   loanV   [WhaW]   caXVe   VXbVWanWial   injXU\   Wo   conVXmeUV   b\   VSXUUing   
e[Wended   VeTXenceV   of   UeboUUoZing,   bank   accoXnW   feeV   and   cloVXUeV,   Yehicle   UeSoVVeVVionV,   
collecWionV,   and   YaUioXV   oWheU   haUmV.´ 29    The   CFPB   haV   e[Slained   WhaW   iWV   conceUn   ZiWh   WheVe   
W\SeV   of   SUodXcWV   iV   Wied   Wo   Whe   high   coVW   of   Whe   VeUYice   and   Whe   abiliW\   of   lendeUV   Wo   collecW   boWh   
XnSaid   SUinciSal   and   inWeUeVW. 30    AccoUding   Wo   Whe   CFPB,   Whe   e[oUbiWanW   finance   chaUgeV   and   Whe   
adYeUVe   conVeTXenceV   of   defaXlW   WUaS   man\   of   Whe   SeoSle   Zho   XVe   Whem   in   debW   fUom   Zhich   Whe\   
cannoW   emeUge.     

The   Zage   acceleUaWion   VeUYice   WhaW   EaUnin   SUoYideV   doeV   noW   SoVe   an\   of   Whe   SUoblemV   aVVociaWed   
ZiWh   ³XnaffoUdable   loanV.´   EaUnin    dReV   QRW    ³foUce[]   [iWV   XVeUV]   Wo   chooVe   beWZeen   Ue-boUUoZing,   
defaXlWing,   oU   falling   behind   on   oWheU   obligaWionV.´ 31    FailXUe   Wo   UeSa\   an   EaUnin   adYance   doeV   noW   
caXVe   injXU\   Wo   an\one   bXW   EaUnin.   SimSl\   SXW,   EaUnin   doeV   noW   e[Wend   cUediW.   EaUnin   SUoYideV   a   
fUee   VeUYice   WhaW   SXWV   ZoUkeUV,   noW   WheiU   emSlo\eUV,   in   chaUge   of   Zhen   Whe\   geW   Said,   and   iW   giYeV   
iWV   XVeUV   Whe   abiliW\   Wo   manage   WheiU   financeV   ZiWhoXW   haYing   Wo   Uel\   on   Whe   YeU\   W\SeV   of   SUodXcWV   
WhaW   Whe   CFPB   iV   Veeking   Wo   UegXlaWe.   In   iWV   ]eal   Wo   eliminaWe   dangeUoXV   SUodXcWV   WhUoXgh    

cRVWV   WR   XVe   Whe   aSS.   We   deSeQd   RQ   RXU   cRPPXQiW\   WR   VXSSRUW   XV   b\   WiSSiQg   ZhaW   Whe\   WhiQN   iV   faiU   ZheQ   Whe\   XVe   Whe   

aSS.   IW¶V   XS   WR   \RX   hRZ   PXch   \RX   ZaQW   WR   giYe   bacN,   aQd   Ze   dRQ¶W   UeTXiUe   \RX   WR   Sa\   aQ\WhiQg   aW   aOO.´).    2�    CFPB,   

Pa\da\,   VehicOe   TiWOe,   aQd   CeUWaiQ   High-CRVW   IQVWaOOPeQW   LRaQV²FiQaO   RXOe   281   (OcW.   4,   2017)    2�    Small   Business   

Advisory   Review   Panel   For   Potential   Rulemakings   For   Payday,   Vehicle   Title,   and   Similar   Loans:    Outline   of   

Proposals   Under   Consideration   and   Alternatives   Considered ,   CFPB,   MaU.   26,   2015,   aW   3   
( hWWS://fiOeV.cRQVXPeUfiQaQce.gRY/f/201503_cfSb_RXWOiQe-Rf-Whe-SURSRVaOV-fURP-VPaOO-bXViQeVV-UeYieZ-SaQeO.Sdf    )   

(OaVW   YiViWed   SeS.   11,   2019).    30    See,   e.g. ,    id.    aW   3   (QRWiQg   cRQVXPeU   haUP   dXe   WR   ³YeU\   e[SeQViYe   cUediW´   aQd   deVcUibiQg   

cUediW   WaUgeWed   b\   Whe    PURSRVaOV   aV   ³ORaQV   ZiWh   Sa\PeQWV   WhaW   aUe   RfWeQ   be\RQd   a   cRQVXPeU¶V   abiOiW\   WR   UeSa\´   aQd   

³XQaffRUdabOe   ORaQV´);    Id.    aW   9   (QRWiQg   cRQceUQV   UegaUdiQg   cRQVXPeU¶V   abiOiW\   WR   UeSa\   OeQdeUV¶   abiOiW\   WR   cROOecW   

Sa\PeQW   fURP   cRQVXPeUV).    31    Factsheet:   The   CFPB   Considers   Proposals   to   End   Payday   Debt   Traps ,   CFPB,   1   MaU.   

25,   2015,    hWWS://fiOeV.cRQVXPeUfiQaQce.gRY/f/201503_cfSb-SURSRVaO-XQdeU-cRQVideUaWiRQ.Sdf    (OaVW   YiViWed   SeS.   11,   

2019.     

6     
UegXlaWion,   Whe   CFPB   choVe   noW   Wo   eliminaWe   Vafe   alWeUnaWiYeV   WhaW   aUe   Veeking   Wo   eliminaWe   
WhoVe   Vame   SUodXcWV   WhUoXgh   comSeWiWion.     



A.   EaUQLQ   DRHV   NRW   CKaUJH   AQ\   FLQaQcH   CKaUJHV   RU   FHHV   FRU   UVH   RI   IWV   SHUYLcHV     

EaUnin¶V   VeUYice   iV   meaningfXll\   diffeUenW   fUom   cUediW   SUodXcWV   WhaW   inclXde   e[SenViYe   finance   
chaUgeV,    i.e. ,   feeV   aVVociaWed   ZiWh   Whe   SUoYiVion   of   cUediW.   SXch   finance   chaUgeV   can   TXickl\   add   
XS,   and   man\   conVXmeUV   find   WhemVelYeV   Xnable   Wo   Sa\   off   Whe   loan   SUinciSalV   and   feeV   befoUe   
WheiU   dXe   daWe.   EaUnin   doeV   noW   chaUge    an\    fee   foU   Whe   XVe   of   iWV   VeUYice.   Unlike   WUadiWional   loanV,   
inclXding   Sa\da\   loanV   and   oWheU   SUoblemaWic   Vmall-dollaU   loanV,   Whe   fXndV   adYanced   b\   EaUnin   
aUe   noW   VXbjecW   Wo   an\   finance   chaUgeV   oU   oWheU   feeV.   EaUnin   alloZV   iWV   XVeUV   Wo   decide   ZheWheU   Wo   
Sa\   and,   if   Vo,   hoZ   mXch.   The   XVe   of   EaUnin¶V   VeUYice   Zill   noW   WUaS   conVXmeUV   in   a   c\cle   of   debW   
b\   Uacking   XS   feeV,   finance   chaUgeV,   oU   ancillaU\   coVWV.   A   ZoUkeU   ZiWh   financial   difficXlWieV   haV   
no   obligaWion   Wo   Sa\   EaUnin   an\   fee   foU   XVe   of   iWV   VeUYice.     

FXUWheU,   EaUnin   enableV   iWV   XVeUV   Wo   UeceiYe   mone\   Whe\   haYe    alUead\   eaUQed .   An   EaUnin   adYance   
iV   noW   an   e[WenVion   of   ³XnaffoUdable   cUediW´   oU   cUediW   aW   all.   IWV   VeUYice   SXWV   ZoUkeUV,   noW   aUcane   
Sa\Uoll   SUoceVVing   laZV,   in   chaUge   of   WheiU   Sa\   VchedXle.   EaUnin   doeV   noW   enable   SeoSle   Wo   
acceleUaWe   ZageV   WhaW   Whe\   haYe   noW   eaUned   and   ma\   noW   be   able   Wo   affoUd   Wo   UeSa\.   EaUnin   
aXWomaWicall\   collecWV   adYanceV   fUom   iWV   XVeUV,   and   iW   neYeU   SXWV   ZoUkeUV   in   a   SoViWion   of   defaXlW   
oU   foUced   Ue-boUUoZing.   AV   a   UeVXlW,   mandaWed   abiliW\-Wo-UeSa\   calcXlaWionV   and   UeVWUicWiYe   loan   
WeUmV   do   noW   make   VenVe   in   Whe   conWe[W   of   EaUnin¶V   VeUYice.   FoUcing   EaUnin   Wo   comSl\   ZiWh   
UegXlaWoU\   bXUdenV   inWended   Wo   UegXlaWe   cUediWoUV   WhaW   chaUge   WUadiWional   finance   chaUgeV   SUoYideV   
no   addiWional   benefiW   Wo   conVXmeUV.     

B.   EaUQLQ   AVVXPHV   WKH   RLVN   RI   NRQ-Pa\PHQW     

EaUnin¶V   VeUYice   alVo   diffeUV   fUom   WUadiWional   VoXUceV   of   conVXmeU   liTXidiW\   in   Zhich   Whe   SUoYideU   
haV   a   legal   UighW   Wo   collecW   UeSa\menW   fUom   Whe   boUUoZeU.   FoU   WUadiWional   loan   SUodXcWV,   if   a   
boUUoZeU   defaXlWV   on   Sa\menW,   Whe   cUediWoU   UeWainV   Whe   UighW   Wo   go   afWeU   Whe   boUUoZeU¶V   oWheU   
aVVeWV.   FoU   e[amSle,   if   a   lendeU   obWainV   Whe   UighW   Wo   collecW   UeSa\menW   fUom   a   conVXmeU¶V   accoXnW   
WhUoXgh   a   SoVW-daWed   check   and   Whe   boUUoZeU   defaXlWV,   Whe   lendeU   haV   Whe   UighW   Wo   enfoUce   Whe   debW   
againVW   Whe   boUUoZeU   geneUall\   (inclXding   acceVVing   a   boUUoZeU¶V   oWheU   aVVeWV).     

In   conWUaVW   ZiWh   WUadiWional   lendeUV,   EaUnin   aVVXmeV   Whe   UiVk   of   non-Sa\menW   aVVociaWed   ZiWh   iWV   
adYanceV.   If   an   emSlo\eU   doeV   noW   deSoViW   a   ZoUkeU¶V   ZageV   oU   Whe   ZoUkeU   doeV   noW   oWheUZiVe   
UeSa\   Whe   adYance,   EaUnin   doeV   noW   UeTXiUe   UeSa\menW.   FXUWheUmoUe,   EaUnin   haV   no   UighW   Wo   
collecW   fUom   iWV   XVeUV   in   Whe   eYenW   WhaW   a   XVeU   failV   Wo   UeSa\   a   SUioU   adYance.   If   a   XVeU¶V   accoXnW   
doeV   noW   haYe   fXndV   VXfficienW   Wo   coYeU   an   adYance   and   doeV   noW   oWheUZiVe   UeSa\   WhaW   adYance,   
EaUnin   doeV   noW   Vell   Whe   ZoUkeU¶V   debW,   doeV   noW   Veek   Wo   offVeW   Whe   debW   baVed   on   collaWeUal,   and   
haV   no   abiliW\   Wo   aWWemSW   collecWion   fUom   an\   oWheU   aVVeWV   of   Whe   ZoUkeU.   EaUnin   doeV   noW   UeSoUW   
non-Sa\menW   Wo   cUediW   UeSoUWing   agencieV,   and   WhXV,   nonSa\menW   Zill   noW   affecW   a   ZoUkeU¶V   cUediW   



hiVWoU\   oU   VcoUe.   While   a   non-UeSa\ing   ZoUkeU   Zill   be   baUUed   fUom   EaUnin¶V   VeUYice   XnWil   he   oU   
Vhe   UeSa\V   an\   oXWVWanding   adYance,   WhaW   ZoUkeU   Zill   VXffeU   no   oWheU   adYeUVe   conVeTXenceV.   AV   
VXch,   iW   iV   difficXlW   Wo   Vee   an\   SoWenWial   conVXmeU   haUm   UeVXlWing   fUom   EaUnin¶V   VeUYice.     

7     
C.   EaUQLQ¶V   SHUYLcH    BenefiWs    FLQaQcLaOO\   VXOQHUabOH   CRQVXPHUV     

WiWh   no   finance   chaUge   and   no   UighW   Wo   UeSa\menW,   EaUnin¶V   VeUYice   iV   faU   UemoYed   fUom   Whe   
Vmall   dollaU,   high-coVW   loanV   WhaW   aUe   VXbjecW   Wo   VWaWe   licenVing   UegimeV   aV   Zell   aV   FedeUal   
UegXlaWionV   WhaW   goYeUn   Whe   e[WenVion   of   cUediW   Wo   conVXmeUV.   EaUnin   SUoYideV   a   Wool   WhaW   
conVXmeUV   can   XVe   Wo   geW   immediaWe   acceVV   Wo   mone\   WhaW   Whe\   haYe   alUead\   eaUned.   ThiV   
enableV   XVeUV   Wo   aYoid   higheU   coVW   alWeUnaWiYeV   VXch   aV   bank   oYeUdUafW   VeUYiceV,   billeU   laWeU   feeV,   
and   high-   coVW   VhoUWeU   WeUm   loanV.   MoVW   boUUoZeUV   XVe   Sa\da\   loanV   Wo   coYeU   UegXlaU   liYing   
e[SenVeV,   noW   Xne[SecWed   emeUgencieV. 32    HaYing   conWUol   of   WheiU   eaUningV   meanV   WhaW   ZoUkeUV   no   
longeU   haYe   Wo   XVe   e[SloiWaWiYe   and   abXViYe   alWeUnaWiYeV   in   oUdeU   Wo   Sa\   WheiU   billV.     

In   keeSing   ZiWh   Whe   CFPB¶V   SXbliVhed   conVXmeU   SUoWecWion   SUinciSleV   UelaWed   Wo   Whe   deYeloSmenW   
of   faVWeU   Sa\menW   V\VWemV, 33    EaUnin¶V   VeUYice   SXWV   ZoUkeUV   in   conWUol   of   WheiU   ZageV   once   Whe\   
aUe   eaUned.   TheUe   iV   no   UeaVon   Zh\   ZoUkeUV   VhoXld   be   VXbjecW   Wo   an   aUbiWUaU\   biZeekl\   Sa\Uoll;   
EaUnin   emSoZeUV   ZoUkeUV   Wo   acceVV   WheiU   mone\   Zhen   Whe\   need   iW.   AV   VXch,   Whe   UeVWUicWionV   VeW   
oXW   in   e[iVWing   laZV   WhaW   UegXlaWe    lRaQV    make   no   VenVe   in   Whe   conWe[W   of   EaUnin¶V   VeUYice,   and   
aSSlicaWion   of   e[iVWing   VWaWe   oU   fedeUal   loan   UegXlaWionV   Wo   EaUnin   ZoXld,   in   no   Za\,   SUeYenW   oU   
SUoWecW   againVW   an\   kind   of   conVXmeU   haUm.     

V.   TKH   TUXWK-LQ-LHQdLQJ   AcW   aQd   IWV   TZR   PULPaU\   IPSOHPHQWLQJ   RHJXOaWLRQV,     
RHJXOaWLRQ   Z   aQd   WKH   Pa\Da\   RXOH,   DR   NRW   ASSO\   TR   SHUYLcHV   LLNH   TKH   OQH   
OIIHUHd   B\   EaUQLQ     

The   EaUnin   VeUYice   iV   YeU\   diffeUenW   fUom   Whe   W\SeV   of   conVXmeU   cUediW   SUodXcWV   UegXlaWed   aW   
FedeUal   leYel.   A   nXmbeU   of   fedeUal   laZV   and   UegXlaWionV   WoXch   Whe   conVXmeU   lending   indXVWU\,   
inclXding   Whe   FaiU   CUediW   ReSoUWing   AcW,   Whe   ETXal   CUediW   OSSoUWXniW\   AcW,   and   RegXlaWion   E.,   
Whe   UegXlaWion,   SUomXlgaWed   XndeU   Whe   ElecWUonic   FXndV   TUanVfeU   AcW.   The   SUinciSal   FedeUal   laZ   
WhaW   goYeUnV   Whe   conVXmeU   cUediW   bXVineVV   in   Whe   UniWed   SWaWeV   iV   Whe   TUXWh-In-Lending-AcW   oU   
TILA.   TILA   ZaV   enacWed   in   1968   Wo   VWandaUdi]e   diVcloVXUeV   UelaWed   Wo   conVXmeU   cUediW,   inclXding   
diVcloVXUeV   UelaWed   Wo   Whe   coVW   of   conVXmeU   cUediW.   FedeUal   UegXlaWoUV   haYe   SUomXlgaWed   WZo   
UegXlaWionV   XndeU   TILA,   RegXlaWion   Z   and,   moUe   UecenWl\,   Whe   Pa\Da\   UXle.   EaUnin¶V   VeUYice   doeV   



noW   conVWiWXWe   cUediW   aV   defined   b\   RegXlaWion   Z, 34    and   iW   iV,   aV   noWed   aboYe,   VSecificall\   
e[emSWed   VeUYiceV   like   EaUnin¶V   fUom   iWV   Pa\da\   RXle. 35     

A.   EaUQLQ¶V   SHUYLcH   DRHV   NRW   FaOO   WLWKLQ   TKH   ScRSH   OI   RHJXOaWLRQ   Z     

The   obligaWionV   XndeU   RegXlaWion   Z   fall   SUinciSall\   on   ZhaW   Whe   UegXlaWion   defineV   aV   a   cUediWoU.   
EaUnin   iV   noW   a   cUediWoU   aV   defined   b\   RegXlaWion   Z.     

32    Payday   Lending   in   America:   Who   Borrows,   Where   They   Borrow   and   Why ,   13,   PeZ   ChaUiWabOe   TUXVWV,   JXO\   2012,   
available   at   
hWWS://ZZZ.SeZWUXVWV.RUg/a/Pedia/Oegac\/XSORadedfiOeV/ScV_aVVeWV/2012/PeZPa\da\LeQdiQgReSRUWSdf.Sdf.    33   

Consumer   Protection   Principles:   CFPB¶s   Vision   of   Consumer   Protection   in   New   Faster   Payment   Systems ,   CFPB,    JXO\   

9,   2015,   hWWS://fiOeV.cRQVXPeUfiQaQce.gRY/f/201507_cfSb_cRQVXPeU-SURWecWiRQ-SUiQciSOeV.Sdf   (OaVW   YiViWed   SeS.   11,   

2019).    34    12   CFR   �   1026.2(a)(14).    35    12   C.F.R.   �   1041.3(d)(8).     

8     
The   definiWion   of   cUediWoU   XndeU   RegXlaWion   Z   haV   WZo   SUongV.   UndeU   RegXlaWion   Z,   a   ³cUediWoU´   iV   
³[a]   SeUVon   Zho   UegXlaUl\   e[WendV   conVXmeU   cUediW   WhaW   iV    VXbjecW   WR   a   fiQaQce   chaUge   RU   iV   Sa\able   
b\   ZUiWWeQ   agUeemeQW   iQ   mRUe   WhaQ   fRXU   iQVWallmeQWV    (noW   inclXding   a   doZn   Sa\menW),   and   Wo   Zhom   
Whe   obligaWion   iV   iniWiall\   Sa\able,   eiWheU   on   Whe   face   of   Whe   noWe   oU   conWUacW,   oU   b\   agUeemenW   Zhen   
WheUe   iV   no   noWe   oU   conWUacW.´    Id.    �   1026.2(a)(17)(i)   (emShaViV   added).   The   UegXlaWion   defineV   
³finance   chaUge´   aV   ³Whe   coVW   of   conVXmeU   cUediW   aV   a   dollaU   amoXnW.´    Id.    �   1026.4(a).   ³Finance  
chaUge´   inclXdeV   ³an\   chaUge   Sa\able   diUecWl\   oU   indiUecWl\   b\   Whe   conVXmeU   and   imSoVed   diUecWl\   
oU   indiUecWl\   b\   Whe   cUediWoU   aV   an   incidenW   Wo   oU   a   condiWion   of   Whe   e[WenVion   of   cUediW.´    Id.     

EaUnin   doeV   noW   meeW   eiWheU   SUong   of   WhiV   definiWion.   EaUnin   doeV   noW   UeTXiUe   UeSa\menW   of   
adYanceV   b\   ZUiWWen   agUeemenW   in   moUe   Whan   foXU   inVWallmenWV.   In   facW,   EaUnin   doeV   noW   UeTXiUe   
XVeUV   Wo   UeSa\   iWV   adYanceV   aW   all.   EaUnin   XVeUV   can   UeYoke   WheiU   aXWhoUi]aWion   foU   EaUnin   Wo   
ZiWhdUaZ   fXndV   oU   can   cloVe   Whe   accoXnWV   Wo   Zhich   Whe\   SUeYioXVl\   SUoYided   EaUnin   aXWhoUi]aWion   
Wo   make   a   ZiWhdUaZal.   In   neiWheU   caVe,   hoZeYeU,   can   EaUnin   comSel   Whe   XVeU   Wo   UeSa\   an   adYance.   
EaUnin¶V   onl\   UecoXUVe   in   Whe   eYenW   of   nonSa\menW   iV   Wo   den\   a   fXWXUe   adYance   Wo   a   XVeU   Zho   haV   
noW   UeSaid   a   SUioU   one.   EaUnin   alVo   doeV   noW   ³chaUge´   XVeUV   ³diUecWl\   oU   indiUecWl\´   foU   XVe   of   iWV   
VeUYiceV.   EaUnin   geneUaWeV   UeYenXe   baVed   on   YolXnWaU\   Sa\menWV   oU   ³WiSV´   fUom   XVeUV.   UVeUV   aUe   noW   
UeTXiUed   Wo   make   YolXnWaU\   Sa\menWV   Wo   obWain   VeUYiceV   fUom   EaUnin,   and   EaUnin   XVeUV   WhaW   decide   
Wo   WiS   alVo   decide   Whe   amoXnW   of   a   WiS.   A   YolXnWaU\   Sa\menW   doeV   noW   conVWiWXWe   a   finance   chaUge   
XndeU   RegXlaWion   Z. 36     



B.   ASSOLcaWLRQ   RI   WKH   CFPB   Pa\da\   RXOH     

EaUnin¶V   VeUYice   iV   alVo   caUYed   oXW   of   Whe   definiWion   of   a   coYeUed   SUodXcW   XndeU   he   Pa\da\   RXle 37   

The   UXle   defineV   ³no-coVW   adYanceV´   aV   folloZV:     

AdYanceV   of   fXndV   WhaW   conVWiWXWe   cUediW   if   Whe   conVXmeU   iV   noW   UeTXiUed   Wo   Sa\   an\   chaUge   
oU   fee   Wo   be   eligible   Wo   UeceiYe   oU   in   UeWXUn   foU   UeceiYing   Whe   adYance,   SUoYided   WhaW   befoUe   
an\   amoXnW   iV   adYanced,   Whe   enWiW\   adYancing   Whe   fXndV   ZaUUanWV   Wo   Whe   conVXmeU   aV   SaUW   of   
Whe   conWUacW   beWZeen   Whe   SaUWieV:     

(ii)   ThaW   iV   haV   no   legal   oU   conWUacWXal   claim   oU   Uemed\   againVW   Whe   conVXmeU   baVed   
on   Whe   conVXmeU¶V   failXUe   Wo   UeSa\   in   Whe   eYenW   Whe   amoXnW   adYanced   iV   noW   UeSaid   in   
fXll;   and     

(ii)   ThaW,   ZiWh   UeVSecW   Wo   Whe   amoXnW   adYanced   Wo   Whe   conVXmeU,   Zill   noW   engage   in   
an\   debW   collecWion   acWiYiWieV   if   Whe   adYance   iV   noW   dedXcWed   diUecWl\   fUom   ZageV   oU   
oWheUZiVe   UeSaid   on   Whe   VchedXled   daWe,   Slace   Whe   amoXnW   adYanced   aV   a   debW   ZiWh   oU   
Vell   iW   Wo   a   WhiUd   SaUW\,   oU   UeSoUW   Wo   a   conVXmeU   UeSoUWing   agenc\   conceUning   Whe   
amoXnW   adYanced. 38     

EaUnin¶V   VeUYiceV   fiW   comfoUWabl\   ZiWhin   WhiV   Vafe   haUboU,   aV   EaUnin   SUoYideV   adYanceV   foU   fUee,   
ZiWhoXW   a   legal   agUeemenW   foU   UeSa\menW,   oU   an\   UecoXUVe   (oWheU   Whan   Wo   SUeYenW   Whe   XVeU   fUom     

36    See   AdaP   LeYiWiQ,    What   is   ‘Credit¶?   AfterPay,   Earnin¶,   and   ISAs    (JXO\   16,   2019),   aYaiOabOe   aW   
hWWSV://ZZZ.cUediWVOiSV.RUg/cUediWVOiSV/2019/07/ZhaW-iV-cUediW-afWeUSa\-eaUQiQ-aQd-iVaV.hWPO.    3�   

12   C.F.R.   �   1041.3(d)(8).    3�    12   C.F.R.   �   1041.3(d)(8).     

9     
acceVVing   EaUnin¶V   VeUYiceV   in   Whe   fXWXUe).   In   facW,   WhiV   e[emSWion   ZaV   deVigned   laUgel\   ZiWh   EaUnin   
in   mind.   EaUnin   VXbmiWWed   a   foUmal   commenW   leWWeU   Wo   Whe   CFPB   in   laWe   2016   and   engaged   in   a   
nXmbeU   of   conYeUVaWionV   ZiWh   Whe   CFPB   UegaUding   iWV   VeUYice.   In   SUomXlgaWing   Whe   Pa\da\   RXle,   
Whe   CFPB   noWed   iWV   diVcXVVionV   ZiWh   non-UecoXUVe   liTXidiW\   SUoYideUV   like   EaUnin   and   e[Slained   
WhaW   WheVe   comSanieV     

aUe   SUoYiding   SUodXcWV   oU   VeUYiceV   WhaW   alloZ   conVXmeUV   Wo   dUaZ   on   ZageV   Whe\   haYe   eaUned   
bXW   noW   \eW   been   Said.   Some   of   WheVe   comSanieV   aUe   SUoYiding   adYanceV   of   fXndV   and   aUe   
doing   Vo   ZiWhoXW   chaUging   an\   feeV   oU   finance   chaUgeV,   foU   inVWance   b\   Uel\ing   on   YolXnWaU\   



WiSV....   AfWeU   fXUWheU   Zeighing   Whe   SoWenWial   benefiWV   Wo   conVXmeUV   of   WhiV   UelaWiYel\   neZ   
aSSUoach,   Whe   BXUeaX   haV   decided   Wo   cUeaWe   a   VSecific   e[clXVion   in   �   1041.3(d)(8)   of   Whe   
final   UXle   Wo   aSSl\   Wo   no-coVW   adYanceV,   UegaUdleVV   of   ZheWheU   Whe\   aUe   offeUed   b\   an   
emSlo\eU   oU   iWV   bXVineVV   SaUWneU....The   e[clXVion   in   �   1041.3(d)(8)   iV   WhXV   deVigned   Wo   aSSl\   
Wo   SUogUamV   Uel\ing   Volel\   on   a   µµWiSV¶¶   model   oU   oWheUZiVe   SUoYiding   emeUgenc\   aVViVWance   
aW   no   coVW   Wo   conVXmeUV. 39     

The   CFPB   conclXded   WhaW   VXch   VeUYiceV   aUe   ³likel\   Wo   benefiW   conVXmeUV´   and   aUe   ³Xnlikel\   Wo   
lead   Wo   Whe   UiVkV   and   haUmV   [aVVociaWed   ZiWh   WUadiWional   Sa\da\   loanV.]´ 40     

VI.   SWaWH   CRQVXPHU   LHQdLQJ   RHJLPHV   DR   NRW   ASSO\   TR   TKH   EaUQLQ   SHUYLcH   ELWKHU     

WheUe   FedeUal   laZ   aV   iW   aSSlieV   Wo   conVXmeU   lending   iV   UelaWiYel\   VWUaighWfoUZaUd,   VWaWe   laZ   iV   TXiWe   
comSle[.   SWaWe   conVXmeU   laZV,   SaUWicXlaUl\   Whe   VWaWe   laZV   WhaW   UeTXiUe   fiUmV   Wo   obWain   a   licenVe   Wo   
offeU   a   SaUWicXlaU   SUodXcW   oU   WhaW   Veek   Wo   UeVWUicW   Whe   WeUmV   on   Zhich   a   non-bank   lendeU   can   lend   Wo   
conVXmeUV   in   SaUWicXlaU   VWaWe,   YaU\   on   a   nXmbeU   of   dimenVionV.   NeYeUWheleVV,   EaUnin¶V   VeUYice   doeV   
noW   WUiggeU   VWaWe   lending   laZV,   inclXding   laZV   WhaW   UegXlaWe   VhoUW-WeUm   oU   Sa\da\   loanV.     

All   VWaWeV   oWheU   Whan   AUkanVaV   UeTXiUe   fiUmV   WhaW   ZanW   Wo   make   ceUWain   W\SeV   of   loanV   Wo   obWain   
lending   licenVeV.   AlWhoXgh   Whe   SUeciVe   WUiggeUV   YaU\   fUom   VWaWe-Wo-VWaWe,   VWaWe   licenVing   laZV   can   be   
gUoXSed   aV   folloZV:   (1)   VWaWeV   WhaW   UeTXiUe   fiUmV   Wo   obWain   licenVeV   Wo   e[Wend   an\   loan   Wo   a   
conVXmeU   (CalifoUnia, 41    LoXiViana, 42    MaU\land, 43    MinneVoWa, 44    MiVVoXUi, 45    NoUWh   DakoWa, 46   

OUegon, 47    Rhode     

3�    FiQaO   RXOe,   Pa\da\,   VehicOe   TiWOe,   aQd   CeUWaiQ   High-CRVW   IQVWaOOPeQW   LRaQV   (OcW.   5,   2017),   aYaiOabOe   aW   

hWWSV://ZZZ.cRQVXPeUfiQaQce.gRY/dRcXPeQWV/5666/201710_cfSb_fiQaO-UXOe_Sa\da\-ORaQV-UXOe.Sdf .    40    Id .    41    AQ\RQe   

ZhR   PaNeV   cRQVXPeU   ORaQV   PXVW   be   OiceQVed.   CaO.   FiQ.   CRde   ��   22009;   22100.    42    AQ\RQe   ZhR   PaNeV   cRQVXPeU   ORaQV   

PXVW   be   OiceQVed.   La.   ReY.   SWaW.   �   9:3557(A).    43    AQ\RQe   ZhR   PaNeV   cRQVXPeU   ORaQV   PXVW   be   OiceQVed.   Md.   CRde,   FiQ.   

IQVW.   ��   12-302,   314;   Md.   CRde   AQQ.,   CRP.    LaZ   �   12-30(e)(1).    44    AQ\RQe   ZhR   PaNeV   ORaQV   Rf   OeVV   WhaQ   $1000   WhaW   

UeTXiUe   aW   OeaVW   25%   Rf   Whe   ORaQ   WR   be   Said   ZiWh   60   da\V   PXVW   be    OiceQVed.   MiQQ.   SWaW.   �   47.601.    45    AQ\RQe   ZhR   PaNeV   

ORaQV   PXVW   be   OiceQVed.   MR.   SWaW.   ��   367.110;   408.500(1).    46    AQ\RQe   ZhR   PaNeV   ORaQV   PXVW   be   OiceQVed.   N.D.   CeQW.   



CRde   �   13-04.1-02.    4�    AQ\RQe   ZhR   PaNeV   cRQVXPeU   ORaQV   Rf   XQdeU   $50,000   PXVW   be   OiceQVed.   OU.   ReY.   SWaW.   ��   

725.010(2);   725.045(1)(a).     
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IVland, 48    SoXWh   DakoWa, 49    WaVhingWon, 50    and   WiVconVin 51 );   (2)   VWaWeV   WhaW   UeTXiUe   fiUmV   Wo   obWain   
licenVeV   Wo   e[Wend   loanV   WhaW   aUe   VXbjecW   Wo   a   finance   chaUge   oU   Sa\able   in   inVWallmenWV   (Idaho, 52   

Indiana, 53    MiVViVViSSi, 54    NeYada, 55    and   UWah 56 );   and   (3)   VWaWeV   WhaW   UeTXiUe   fiUmV   Wo   obWain   licenVeV   
in   oUdeU   Wo   offeU   loanV   aW   a   UaWe   aboYe   oU   a   Vi]e   beloZ   a   SaUWicXlaU   WhUeVhold   (Alabama, 57    AlaVka, 58   

AUi]ona, 59    ColoUado, 60    ConnecWicXW, 61    DelaZaUe, 62    FloUida, 63    GeoUgia, 64    HaZaii, 65    IllinoiV, 66    IoZa, 67   

KanVaV, 68    KenWXck\, 69    Maine, 70    MaVVachXVeWWV, 71    Michigan, 72    MonWana, 73    NebUaVka, 74    NeZ   
HamSVhiUe, 75    NeZ   JeUVe\, 76    NeZ   Me[ico, 77    NeZ   YoUk, 78    NoUWh   CaUolina, 79    Ohio, 80     

4�    AQ\RQe   ZhR   PaNeV   ORaQV   PXVW   be   OiceQVed.   19   R.I.   GeQ.   LaZV   AQQ.   �   19-14-2(a).    4�    AQ\RQe   ZhR   PaNeV   ORaQV   PXVW   

be   OiceQVed.   S.D.   CRdified   LaZV   �   54-4-52.    50    AQ\RQe   ZhR   PaNeV   ORaQV   XQdeU   $700   fRU   OeVV   WhaQ   45   da\V   PXVW   be   

OiceQVed.   WaVh.   ReY.   CRde   �   31.45.010(21);    31.45.073.   AQ\RQe   ZhR   PaNeV   ORaQV   abRYe   $700   RU   fRU   PRUe   WhaQ   45   

da\V   fRU   a   fee   PXVW   be   OiceQVed.   WaVh.   ReY.   CRde   �   31.04.035(1).    51    AQ\RQe   ZhR   PaNeV   a   ³Sa\da\´   ORaQ   PXVW   be   

OiceQVed.   WiV.   SWaW.   ��   138.14(2).   The   VWaWXWe   dReV   QRW   VeW   RXW    PiQiPXP   aPRXQWV   RU   iQWeUeVW   UaWeV   WR   be   cRQVideUed   a   

³Sa\da\´   ORaQ.   ³CRQVXPeU´   ORaQV   ZiWh   aQ   APR   abRYe   18%   aUe   aOVR   UegXOaWed.   WiV.   SWaW.   �   138.09(1P)(a).    52    E.g. ,   

ORaQV   Sa\abOe   iQ   iQVWaOOPeQWV   RU   VXbjecW   WR   a   fiQaQce   chaUge   aUe   UegXOaWed.   IdahR   CRde   �   28-41-301(37).    53    LRaQV   abRYe   

$550   WhaW   aUe   Sa\abOe   iQ   iQVWaOOPeQWV   RU   VXbjecW   WR   a   fiQaQce   chaUge   aUe   UegXOaWed.   IQd.   CRde   ��   24-4.5-    3-502(3);   

24-4.5-1-301.5(9).    54    AQ\RQe   ZhR   PaNeV   ORaQV   Sa\abOe   iQ   iQVWaOOPeQWV   PXVW   be   OiceQVed.   MiVV.   CRde   ��   75-67-105(1);   

75-67-103(b).    55    AQ\RQe   ZhR   PaNeV   iQVWaOOPeQW   ORaQV   PXVW   be   OiceQVed.   NeY.   ReY.   SWaW.   �   675.060(1).    56    E.g. ,   ORaQV   

Sa\abOe   iQ   iQVWaOOPeQWV   RU   VXbjecW   WR   a   fiQaQce   chaUge   aUe   UegXOaWed.   UWah   CRde   AQQ.   ��   70C-1-201;   70C-   

1-302(3)(a)(i).    5�    E.g. ,   ORaQV   XQdeU   $1,500   ZiWh   aQ   APR   abRYe   8%   aUe   UegXOaWed.   AOa.   CRde   ��   5-18-4(a);   8-8-1.    5�    E.g. ,   

ORaQV   XQdeU   $25,000   ZiWh   aQ   APR   abRYe   10%   aUe   UegXOaWed.   AOaVNa   SWaW.   ��   06.20.010;   45.45.010(b).    5�    E.g. ,   ORaQV   

XQdeU   $10,000   WhaW   haYe   a   fiQaQce   chaUge   aUe   UegXOaWed.   AUi].   ReY.   SWaW.   �   6-601.    60    E.g. ,   ORaQV   ZiWh   aQ   APR   abRYe   12%   



aUe   UegXOaWed.   CROR.   SWaW.   �   5-1-301(47).    61    E.g. ,   ORaQV   XQdeU   $15,000   ZiWh   aQ   APR   abRYe   12%   aUe   UegXOaWed.   CRQQ.   

GeQ.   SWaW.   ��   36a-555(11);   36a-556(a).    62    E.g. ,   ORaQV   XQdeU   $1,000   WhaW   chaUge   iQWeUeVW   RU   feeV   aUe   UegXOaWed.   DeO.   CRde   

AQQ.   WiW.   5,   ��   2227(7);   2202(a).    63    E.g. ,   ORaQV   XQdeU   $25,000   ZiWh   aQ   APR   abRYe   18%   aUe   UegXOaWed.   FOa.   SWaW.   ��   

516.02(1);   516.01(2).    64    E.g. ,   ORaQV   XQdeU   $3,000   ZiWh   aQ   APR   abRYe   8%   aUe   UegXOaWed.   Ga.   CRde   ��   7-3-4;   7-3-6.    65   

E.g. ,   ORaQV   ZiWh   aQ   APR   abRYe   14%   aUe   UegXOaWed.   HaZ.   ReY.   SWaW.   ��   412:9-100;   412:9-101;   412:9-302.    66    E.g. ,   ORaQV   

XQdeU   $40,000   ZiWh   aQ   APR   abRYe   36%   aUe   UegXOaWed.   205   IOO.   CRPS.   SWaW.   ��   670/1;   670/15(a).    6�    E.g. ,   ORaQV   ZiWh   aQ   

APR   abRYe   21-36%,   deSeQdiQg   RQ   aPRXQW,   aUe   UegXOaWed.   IRZa   CRde   ��   536.1;   536.13.    6�    E.g. ,   ORaQV   ZiWh   aQ   APR   

abRYe   12%   aUe   UegXOaWed.   KaQ.   SWaW.   ��   16a-2-301;   16a-1-301(46).    6�    E.g. ,   ORaQV   XQdeU   $15,000   ZiWh   aQ   APR   abRYe   

24-36%,   deSeQdiQg   RQ   aPRXQW,   aUe   UegXOaWed.   K\.   ReY.   SWaW.   ��    286.4-420;   286.4-530.    �0    E.g. ,   ORaQV   ZiWh   aQ   APR   

abRYe   12.25%   aUe   UegXOaWed.   Me.   ReY.   SWaW.   WiW.   9-A,   �   2-301(40).    �1    E.g. ,   ORaQV   XQdeU   $6,000   ZiWh   aQ   APR   abRYe   12%   

aUe   UegXOaWed.   MaVV.   GeQ.   LaZV   ch.   140,   �   96.    �2    E.g. ,   ORaQV   ZiWh   aQ   APR   abRYe   25%   aUe   UegXOaWed.   Mich.   CRPS.   

LaZV.   �   445.1854(1).    �3    E.g. ,   ORaQV   ZiWh   aQ   APR   abRYe   36%   aUe   UegXOaWed.   MRQW.   CRde   AQQ.   ��   32-5-103(1);   

32-5-301(1).    �4    E.g. ,   ORaQV   XQdeU   $1,000   ZiWh   aQ   APR   abRYe   24%   aUe   UegXOaWed.   Neb.   ReY.   SWaW.   ��   45-1004(1);   

45-1024(1).    �5    E.g. ,   ORaQV   XQdeU   $10,000   ZiWh   aQ   APR   abRYe   10%   aUe   UegXOaWed.   N.H.   ReY.   SWaW.   ��   399-A:2(I);   

399-A:1(XX).    �6    E.g. ,   ORaQV   XQdeU   $50,000   ZiWh   aQ   APR   abRYe   16%   aUe   UegXOaWed.   N.J.S.A.   ��   17:11C-3;   17:11C-2.    ��   

E.g. ,   ORaQV   XQdeU   $5,000   ZiWh   aQ   APR   abRYe   15%   aUe   UegXOaWed.   N.M.   SWaW.   �   58-15-3(A);   N.M.A.C.   12.18.8.8A.    ��   

E.g. ,   ORaQV   XQdeU   $25,000   ZiWh   aQ   APR   abRYe   16%   aUe   UegXOaWed.   NY   BaQNiQg   L.   ��   340;   14-a(1).    ��    E.g. ,   ORaQV   XQdeU   

$25,000   ZiWh   aQ   APR   abRYe   8%   aUe   UegXOaWed.   N.C.   GeQ   SWaW.   ��   53-166(a);   24-1,   24-1.1    �0    E.g. ,   ORaQV   XQdeU   $1,000  

ZiWh   aQ   APR   abRYe   28%   aUe   UegXOaWed.   OhiR   ReY.   CRde   ��   1321.35;   1321.36.     
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Oklahoma, 81    PennV\lYania, 82    SoXWh   CaUolina, 83    Te[aV, 84    VeUmonW, 85    ViUginia, 86    WaVhingWon,   
D.C., 87 WeVW   ViUginia, 88    and   W\oming 89 ).   The   VolXnWeeU   SWaWe,   TenneVVee,   SUoYideV   one   oWheU   
YaUiaWion.   TenneVVee   onl\   UeTXiUeV   fiUmV   Wo   obWain   a   licenVe   if   Whe\   SUoYide   VhoUW   WeUm   conVXmeU   
loanV   on   oSen   ended   WeUmV. 90    In   addiWion,   Vome   VWaWeV   alVo   VeSaUaWel\   UegXlaWe   defeUUed   
SUeVenWmenW,   check   caVheU,   oU   Sa\da\   bXVineVVeV   WhaW   SUoYide   loanV   VecXUed   b\   SoVW-daWed   checkV   
oU   a   conWUacW   WhaW   enWiWleV   Whe   holdeU   Wo   debiW   Whe   conVXmeU¶V   accoXnW   foU   a   fee. 91     

AV   ZiWh   RegXlaWion   Z   and   Whe   Pa\da\   RXle,   WheVe   VWaWXWeV   do   noW   aSSl\   Wo   VeUYiceV   offeUed   on   Whe   
EaUnin   model.   The   common   elemenW   in   VWaWe   lending   VWaWXWeV   iV   Whe   conceSW   of   a   loan.   A   loan   iV   a   



VSecific   W\Se   of   conWUacW   in   Zhich   one   SaUW\,   Whe   boUUoZeU,   obWainV   a   VXm   of   mone\   oU   Vome   oWheU   
SUoSeUW\   in   e[change   foU   a   conWUacWXal   commiWmenW   Wo   UeSa\   Whe   fXndV   lenW   (oU   UeWXUn   Whe   SUoSeUW\)   
SlXV   a   fee   WhaW   iV   a   condiWion   foU   acceVV   Wo   Whe   loan. 92    EaUnin¶V   VeUYice   doeV   noW   inclXde   of   WheVe   
elemenWV.   EaUnin¶V   XVeUV   do   noW   oblige   WhemVelYeV   Wo   UeSa\   Whe   adYanceV   SUoYided   b\   EaUnin,   and   
EaUnin   doeV   noW   condiWion   acceVV   Wo   an   adYance   on   Whe   Sa\menW   of   a   fee.   NoU   EaUnin   doeV   hold   
checkV   and   laWeU   caVh   Whem.   And   alWhoXgh   EaUnin   obWainV   an   aXWhoUi]aWion   Wo   debiW   iWV   XVeUV¶     

�1    E.g. ,   ORaQV   ZiWh   aQ   APR   abRYe   10%   aUe   UegXOaWed.   ONOa.   SWaW.   WiW.   14A   ��   3-501(1);   3-502(1).    �2    E.g. ,   ORaQV   XQdeU   

$25,000   ZiWh   aQ   APR   abRYe   9.5%   aUe   UegXOaWed.   7   Pa.   SWaW.   ��   6203(A);   6213(E).    �3    E.g. ,   ORaQV   XQdeU   $150   ZiWh   aQ   

APR   abRYe   28%   aUe   UegXOaWed;   ORaQV   beWZeeQ   $150   aQd   $600   ZiWh   aQ   APR   abRYe    25%   aUe   UegXOaWed;   aQd   ORaQV   

beWZeeQ   $600;   aQd   $1000   ZiWh   aQ   APR   abRYe   18%   aUe   UegXOaWed.   S.C.   CRde   ��   34-29-   20(a);   34-29-140.    �4    E.g. ,   ORaQV   

ZiWh   aQ   APR   abRYe   10%   aUe   UegXOaWed.   Te[.   FiQ.   CRde   �.   �   342.004(b);   342.051(a)(1).    �5    E.g. ,   ORaQV   ZiWh   aQ   APR   

abRYe   18%   aUe   UegXOaWed.   VW.   SWaW.   WiW.   8,   �   2201(a)(1);   VW.   SWaW.   WiW.   9,   �   41a(b)(1).    �6    E.g. ,   ORaQV   ZiWh   aQ   APR   abRYe   

12%   aUe   UegXOaWed.   Va.   CRde   ��   6.2-303(A);   6.2-1501(A).    ��    E.g. ,   ORaQV   ZiWh   aQ   APR   abRYe   6%   aUe   UegXOaWed.   D.C.   

CRde   �   26-901(a).    ��    E.g. ,   ORaQV   ZiWh   aQ   APR   abRYe   18%   aUe   UegXOaWed.   W.   Va.   CRde   ��   46A-4-101;   46A-1-102(38).    ��   

E.g. ,   ORaQV   ZiWh   aQ   APR   abRYe   10%   aUe   UegXOaWed.   W\R.   SWaW.   AQQ.   ��   40-14-341(a);   40-14-342(a).    �0    AQ\RQe   ZhR   

PaNeV   ORaQV   XQdeU   aQ   RSeQ-eQded   cUediW   SOaQ   PXVW   be   OiceQVed.   TeQQ.   CRde   ��   45-12-102(5);   45-12-    103(a).    �1    See   

AOaVNa   SWaW.   �   6-50-10    et   seq .;   CaO.   FiQ.   CRde   �   23000,    et   seq .;   CROR.   ReY.   SWaW.   �   5-3.1-101    et   seq. ;   D.C.   CRde   �   
26-301    et   seq .;   FOa.   SWaW.   �   560.402,    et   seq .;   HaZ.   ReY.   SWaW.   �   480F-1    et   seq .;   IdahR   CRde   �   28-46-4    et   seq .;   815   ILCS   
122   �   1    et   seq .;   IRZa   CRde   �   533D.1    et   seq .;   KY   ReY.   SWaW.   �   286.9.020    et   seq .;   Mich.   CRPS.   LaZV   �   487.2121    et   seq. ;   
MiVV.   CRde   AQQ.   �   75-67-501    et   seq .;   MRQW.   CRde   �   31-1-701    et   seq .;   Neb.   ReY.   SWaW.   �   45-901    et   seq .;   NeY.   ReY.   SWaW.   
�   604A;   N.D.   CeQW.   CRde   �   13-08-01    et   seq .;   59   ONOa.   SWaW.   WiW.   59   �   59-3101    et   seq .;   OU.   ReY.   SWaW.   �   725A.010    et   seq .;   
63   P.S.   AQQ.   �   2301    et   seq .;   S.C.   CRde   AQQ.   �   34-39-110    et   seq .;   TeQQ.   CRde   AQQ.   �   45-17-101    et   seq .;   4   Te[.   FiQ.   
CRde   �   341.002;   7   Te[.   AdPiQ.   CRde   �   83.83    et   seq .;   UWah   CRde   �   7-23-101    et   seq .;   Va.   CRde   �   6.2-1800-29;   WaVh.   
ReY.   CRde   �   31.45.010    et   seq .;   WiV.   SWaW.   �   138.14    et   seq .   (ZhiOe   WiVcRQViQ¶V   VWaWXWe   dReV   QRW   VWaWe   VSecificaOO\   WhaW   
cRQVideUaWiRQ   iV   UeTXiUed,   GXidaQce   fURP   Whe   WiVcRQViQ   DeSaUWPeQW   Rf   FiQaQciaO   IQVWiWXWiRQV   iQdicaWeV   WhaW   Whe   VWaWXWe   
aSSOieV   WR   ³W\SicaOO\   a   YeU\   high   cRVW   fRUP   Rf   cUediW´    See    WiVcRQViQ   GXide   WR   Pa\da\   LRaQV,   JaQ.   2019,   

hWWSV://ZZZ.Zdfi.RUg/_UeVRXUceV/iQde[ed/ViWe/fi/OfV/SdO/dfi-OfV-001P.Sdf );   W\R.   SWaW.   AQQ.   �   40-14-362    et   seq .    �2    See,   

e.g.,    BOacN¶V   LaZ   DicWiRQaU\,   936   (6 WK    ed.1990)   (defiQiQg   a   ³ORaQ´   aV   ³[a]Q\WhiQg   fXUQiVhed   fRU   WePSRUaU\   XVe   WR    a   

SeUVRQ   aW   hiV   UeTXeVW,   RQ   cRQdiWiRQ   WhaW   iW   VhaOO   be   UeWXUQed,   RU   iWV   eTXiYaOeQW   iQ   NiQd,   ZiWh   RU   ZiWhRXW   cRPSeQVaWiRQ   fRU   
iWV   XVe.´);    Security   Escrow   Corp.   v.   State   Taxation   and   Revenue   Dept. ,   107   N.M.   540,   544   (N.M.ASS.1988)   (hROdiQg   
WhaW   WheUe   aUe   fRXU   eOePeQWV   QeceVVaU\   WR   cUeaWe   a   ORaQ:   ³(1)   a   SUiQciSaO   VXP;   (2)   a   SOaciQg   Rf   Whe   VXP   ZiWh   a   bRUURZeU;   
(3)   aQ   agUeePeQW   WhaW   iQWeUeVW   iV   WR   be   Said;   aQd   (4)   a   UecRgQiWiRQ   b\   Whe   UeceiYeU   Rf   PRQe\   Rf   hiV   OiabiOiW\   fRU   UeWXUQ   Rf   
Whe   SUiQciSaO   aPRXQW   ZiWh   accUXed   iQWeUeVW´);    State   ex   rel.   O'Connell   v.   PUD   1   of   Klickitat   County ,   79   WaVh.2d   237,   
241   (1971)   (defiQiQg   a   ³ORaQ´   aV:   ³aQ   adYaQcePeQW   Rf   PRQe\   RU   RWheU   SeUVRQaO   SURSeUW\   WR   a   SeUVRQ,   XQdeU   a   cRQWUacW   
RU   VWiSXOaWiRQ,   e[SUeVV   RU   iPSOied,   ZheUeb\   Whe   SeUVRQ   WR   ZhRP   Whe   adYaQcePeQW   iV   Pade   biQdV   hiPVeOf   WR   UeSa\   iW   aW   



VRPe   fXWXUe   WiPe,   WRgeWheU   ZiWh   VXch   RWheU   VXP   aV   Pa\   be   agUeed   XSRQ   fRU   Whe   XVe   Rf   Whe   PRQe\   RU   WhiQg   adYaQced´);   
Sw.   Concrete   Products   v.   Gosh   Constr.   Corp .,   51   CaO.   3d   701   ,   705   (1990)   (a   ³ORaQ   Rf   PRQe\   iV   Whe   deOiYeU\   Rf   a   VXP   
Rf   PRQe\   WR   aQRWheU   XQdeU   a   cRQWUacW   WR   UeWXUQ   aW   VRPe   fXWXUe   WiPe   aQ   eTXiYaOeQW   aPRXQW´);    Rodman   v.   Munson ,   1852   
WL   5230   (N.Y.   SXS.   CW.   1852)   (³[a]   ORaQ   iV   Vaid   WR   be   WhaW   Zhich   iV   fXUQiVhed   fRU   WePSRUaU\   XVe,   ZiWh   a   cRQdiWiRQ   WhaW   
iW   VhaOO   be   UeWXUQed,   RU   iWV   eTXiYaOeQW,   ZiWh   a   cRPSeQVaWiRQ   fRU   Whe   XVe.´).     
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accoXnWV,   XVeUV   can   UeYoke   WhaW   aXWhoUi]aWion   afWeU   obWaining   an   adYance.   In   Whe   eYenW   WhaW   Whe   
accoXnW   doeV   noW   conWain   fXndV   VXfficienW   Wo   coYeU   Whe   amoXnW   WhaW   EaUnin   iV   aXWhoUi]ed   Wo   
ZiWhdUaZ,   EaUnin   cannoW   UeTXiUe   Whe   XVeU   Wo   Sa\   back   Whe   adYance,   and   if   iWV   effoUW   Wo   obWain   fXndV   
fUom   a   XVeU   WUiggeUV   an   oYeUdUafW,   iW   aWWemSWV   Wo   UeimbXUVe   Whe   XVeU   foU   WhaW   oYeUdUafW   aXWomaWicall\.     

VII.   EaUQLQ¶V   SHUYLcH   IV   FaU   MRUH   CRQVXPHU   FULHQdO\   TKaQ   TKH   AOWHUQaWLYH   SRXUcHV   OI     
LLTXLdLW\   AYaLOabOH   TR   CRQVXPHUV     

AlWhoXgh   Whe   EaUnin   VeUYice   doeV   noW   fiW   ZiWhin   Whe   UegXlaWoU\   fUameZoUk   foU   conVXmeU   lending   aW   
Whe   FedeUal   oU   VWaWe   leYel,   Whe   WeUmV   on   Zhich   iW   e[WendV   liTXidiW\   Wo   conVXmeUV   comSaUe   TXiWe   
faYoUabl\   Wo   Whe   VeUYiceV   Wo   Zhich   conVXmeUV,   inclXding   conVXmeUV   in   NeZ   YoUk,   haYe   acceVV   Wo   
VhoUW   WeUm   liTXidiW\.   The   diVcXVVion   aboYe   focXVed   on   VWaWe   lending   VWaWeV,   bXW   conVXmeUV   in   NeZ   
YoUk   and   elVeZheUe   haYe   acceVV   Wo   conVXmeU   loanV   and   oWheU   liTXidiW\   VeUYiceV   SUoYided   b\   bankV   
baVed   in   NeZ   YoUk   and   elVeZheUe   aV   Zell   aV   SaZn   loanV.   A   comSaUiVon   of   Whe   SeUmiWWed   chaUgeV   
in   NeZ   YoUk   foU   YaUioXV   financial   SUodXcWV   inWended   Wo   SUoYide   conVXmeUV   ZiWh   liTXidiW\   iV   

aWWached   aV   ASSendi[   A.    a.   BaQN   OYHUdUaIW   FHHV   AUH   EVVHQWLaOO\   UQUHJXOaWHd   B\   NHZ   YRUN     

AV   noWed   aboYe,   man\   SeoSle   Uel\   on   bank   oYeUdUafW   VeUYiceV   Zhen   Whe\   do   noW   haYe   enoXgh   
mone\   aYailable   Wo   Sa\   WheiU   billV. 93    FeeV   aVVociaWed   ZiWh   oYeUdUaZing   a   bank   accoXnW   aUe   VXbjecW   
Wo   almoVW   no   UegXlaWion.   MoVW   VWaWeV   do   noW   UegXlaWe   deSoViWoU\   VeUYice   chaUgeV,   VXch   aV   oYeUdUafW   
feeV   oU   oWheU   chaUgeV   aVVociaWed   ZiWh   laWe   Sa\menWV   oU   inVXfficienW   fXndV. 94    FedeUal   laZV   VimilaUl\   
do   noW   eVWabliVh   ma[imXm   amoXnWV   foU   feeV   WhaW   ma\   be   chaUged   b\   deSoViWoU\   inVWiWXWionV. 95     

FoU   e[amSle,   e[iVWing   NeZ   YoUk   laZ   doeV   noW   VeW   a   caS   on   Whe   ma[imXm   amoXnW   WhaW   a   bank   ma\   
chaUge   a   conVXmeU   WhaW   ZUiWeV   a   check   oU   XVeV   a   debiW   caUd   bXW   doeV   noW   haYe   fXndV   aYailable   Wo   
coYeU   Whe   aVVociaWed   ZiWhdUaZal. 96    RaWheU,   NeZ   YoUk   laZ   commiWV   Whe   deciVion   Wo   VeW   a   fee   Wo   WheiU   
³diVcUeWion,   accoUding   Wo   VoXnd   banking   jXdgmenW   and   Vafe   and   VoXnd   banking   SUinciSleV.´ 97    NeZ   
YoUk   laZ   doeV   caS   Whe   fee   WhaW   can   be   chaUged   foU   diVhonoUing   a   check   aW   $10. 98    AccoUdingl\,   foU   
bankV   VeUYing   cXVWomeUV   in   NeZ   YoUk,   WhoVe   WhaW   aUe   fedeUall\   chaUWeUed   aUe   noW   VXbjecW   Wo   an\   fee   
limiWaWionV 99    and   local   bankV   aUe   onl\   limiWed   in   ZhaW   Whe\   can   chaUge   Wo   UeWXUn   a   bad   check.     



�3    See   supra    QRWe   12   aQd   accRPSaQ\iQg   We[W,   QRWiQg   WhaW   RYeU   $34   biOOiRQ   dROOaUV   ZaV   VSeQW   RQ   RYeUdUafW   feeV   iQ   Whe   

OaVW    \eaU.    �4    50   CRQVXPeU   FiQ.   L.Q.   ReS.   32.    �5    See    Office   Rf   Whe   CRPSWUROOeU   Rf   CXUUeQc\,   U.S.   TUeaVXU\   DeSW.,   

AQVZeUV   abRXW   OYeUdUafW/NSF   FeeV   aQd   PURWecWiRQ    (JXO\   2017),   

hWWSV://ZZZ.heOSZiWhP\baQN.gRY/geW-aQVZeUV/baQN-accRXQWV/RYeUdUafW-feeV-aQd-SURWecWiRQ/faT-baQNiQg-   

RYeUdUafW-05.hWPO .    �6    N.Y.   BaQNiQg   L.   ��   108(8)(a);   235-c   (Whe   VXSeUiQWeQdeQW   Pa\   UegXOaWe   Whe   Pa[iPXP   chaUge   fRU   

feeV   UeOaWed   WR    RYeUdUaZiQg   accRXQWV   aQd   UeWXUQed   checNV).    ��    N.Y.   CRPS.   CRdeV   R.   &   RegV.   WiW.   3,   �   32.1(a)   (³A   

baQNiQg   iQVWiWXWiRQ   VhaOO   be   deePed   WR   haYe   UeaVRQabO\    eVWabOiVhed   VXch   chaUgeV   if   iW   cRQVideUed   Whe   fROORZiQg   facWRUV,   

aPRQg   RWheUV:   (1)   Whe   cRVW   iQcXUUed   b\   Whe   baQNiQg   iQVWiWXWiRQ   SOXV   a   SURfiW   PaUgiQ,   iQ   SURYidiQg   Whe   VeUYice;   (2)   Whe   
deWeUUeQce   Rf   PiVXVe   b\   cXVWRPeUV   Rf   baQNiQg   VeUYiceV;   (3)   Whe   eQhaQcePeQW   Rf   Whe   cRPSeWiWiYe   SRViWiRQ   Rf   Whe   
baQNiQg   iQVWiWXWiRQ   iQ   accRUdaQce   ZiWh   iWV   PaUNeWiQg   VWUaWeg\;   aQd   (4)   Whe   PaiQWeQaQce   Rf   Whe   VafeW\   aQd   VRXQdQeVV   Rf   

Whe   baQNiQg   iQVWiWXWiRQ.´)    ��    Id.    aW   �   32.1(b).    ��    See   Jacobs   v.   Citibank,   N.A. ,   61   N.Y.2d   869   (1984).     

13     
NoWabl\,   NeZ   YoUk   haV   imSoVed   no   ma[imXm   feeV   on   oYeUdUafWV,   eYen   WhoXgh   NeZ   YoUk   coXUWV   
haYe   held   WhaW   ³[g]eneUall\,   Whe   UelaWionVhiS   beWZeen   a   bank   and   iWV   cXVWomeU   iV   WhaW   of   debWoU   and   
cUediWoU.´ 100    And,   SXUVXanW   Wo   NeZ   YoUk   common   laZ,   ³Whe   Sa\menW   of   an   oYeUdUafW   conVWiWXWeV   a   
loan   b\   Whe   bank   Wo   Whe   dUaZeU   of   Whe   oYeUdUafW,   a   loan   foU   Zhich   Whe   dUaZeU   iV   liable.´ 101    RaWheU,   
NeZ   YoUk   CoXUWV   haYe   inVWead   held   WhaW   ³oYeUdUafW   chaUgeV   aUe   noW   inWeUeVW´   ZiWhin   Whe   meaning   of   
Whe   VWaWe¶V   XVXU\   VWaWXWeV,   becaXVe   an   addiWional   Sa\menW   foU   an   accoXnW   oYeUdUafW   iV   a   conWingenc\  
ZiWhin   Whe   boUUoZeU¶V   conWUol. 102    CoXUWV   in   oWheU   VWaWeV   haYe   held   VimilaUl\. 103    LikeZiVe,   oYeUdUafW   
feeV,   and   eYen   e[ceVViYe   oYeUdUafW   feeV,   aUe   W\Sicall\   noW   conVideUed   ³inWeUeVW´   XndeU   Whe   NaWional   
Bank   AcW. 104     

b.   NHZ   YRUN   CRQVXPHUV   HaYH   AccHVV   TR   RHYROYLQJ   CUHdLW   OQ     
THUPV   NRW   RHJXOaWHd   B\   NHZ   YRUN     

AmeUicanV   fUeTXenWl\   XWili]e   UeYolYing   cUediW   Wo   incUeaVe   WheiU   acceVV   Wo   liTXidiW\.   AV   of   2019,   
AmeUicanV   had   oYeU   a   WUillion   dollaUV   in   cUediW   caUd   debW,   and   Whe   aYeUage   AmeUican   haV   a   
cUediW   caUd   balance   of   $4,293. 105     

UndeU   fedeUal   laZ,   UeYolYing   cUediW   SUoYideUV   ma\   chaUge   inWeUeVW   SeU   Whe   laZV   of   Whe   VWaWe   in   Zhich   
Whe\   aUe   baVed.   The\   ma\   alVo   chaUge   feeV,   VXch   aV   SaUWiciSaWion   feeV,   XS   Wo   25   SeUcenW   of   Whe   cUediW   
limiW   in   effecW   Zhen   Whe   accoXnW   ZaV   oSened   and   aYoidable   SenalW\   feeV   (laWe   Sa\menW,   oYeU-limiW,   



UeWXUned-Sa\menW,   oU   oWheU   feeV   Whe   conVXmeU   ma\   aYoid)   noW   Wo   e[ceed   $28   foU   a   fiUVW   offenVe   and   
$39   foU   UeSeaWed   offenVeV. 106    ReYolYing   cUediW   SUoYideUV   ma\   alVo   chaUge   XVeUV   a   fee   foU   obWaining   a   
caVh   adYance   on   a   cUediW   line. 107     

TheUe   iV   no   fedeUal   caS   on   inWeUeVW   UaWeV.   NaWional   bankV   aUe   WheUefoUe   SeUmiWWed   Wo   chaUge   inWeUeVW   
on   UeYolYing   cUediW   XS   Wo   Whe   higheVW   UaWe   SeUmiWWed   b\   WheiU   home   VWaWe. 108    AccoUdingl\,   Vome   
UeYolYing   cUediW   SUodXcWV   haYe   inWeUeVW   UaWeV   of   neaUl\   80   SeUcenW   SeU   annXm,   in   addiWion   Wo   Whe   
oWheU   SeUmiVVible   feeV. 109    FoU   bankV   baVed   in   NeZ   YoUk   WhaW   lend   oU   adYance   mone\   WhUoXgh   
UeYolYing   cUediW,   Whe   bank   ma\   chaUge   inWeUeVW   SeU   agUeemenW,   an   annXal   fee,   an   oYeU-limiW   chaUge     

100    The   Canandaigua   Nat.   Bank   &   Tr.   Co.   v.   Palmer ,   969   N.Y.S.2d   801   (2013).    101    U.S.   Tr.   Co.   of   New   York   v.   

McSweeney ,   457   N.Y.S.2d   276,   278   (1982).    102    Feld   v.   Apple   Bank   for   Sav ,   984   N.Y.S.2d   319,   323   (2014).    103    See,   e.g.,   

Video   Trax,   Inc.   v.   NationsBank,   N.A. ,   33   F.   SXSS.   2d   1041,   1054   (S.D.   FOa.   1998),    aff'd ,   205   F.3d   1358    (11Wh   CiU.   

2000)   (hROdiQg   WhaW   RYeUdUafW   feeV   dR   QRW   cRQVWiWXWe   iQWeUeVW   XQdeU   XVXU\   VWaWXWeV);    Watson   v.   First   Nat'l   Bank ,   NR.   
11-01-00098-CV,   2001   WL   34375782,   aW   *3   (Te[.   ASS.   AXg.   2,   2001)   (NSF   feeV   caQQRW   cRQVWiWXWe   XVXUiRXV   iQWeUeVW   

becaXVe   WheiU   iPSRViWiRQ   iV   cRQWUROOed   b\   Whe   deSRViWRU'V   acWiRQV).    104    See    66   Fed.   Reg.   8178,   8180   (JaQ.   30,   2001);   

Office   Rf   CRPSWUROOeU   Rf   Whe   CXUUeQc\   IQWeUSUeWiYe   LeWWeU   1082   (Ma\    17,   2007);    Fawcett   v.   Citizens   Bank,   N.A. ,   919   

F.3d   133,   136   (1VW   CiU.   2019)   (QRW   XVXUiRXV   iQWeUeVW   ZheUe   BaQN   chaUged   a   $35   RYeUdUafW   fee,   WheQ   if   Whe   accRXQW   
UePaiQV   RYeUdUaZQ   iW   chaUged   a   ³µSXVWaiQed   OYeUdUafW   Fee¶   WhUee   WiPeV:   $30   fRXU   bXViQeVV   da\V   afWeU   Whe   RYeUdUafW,   

aQRWheU   $30   afWeU   VeYeQ   bXViQeVV   da\V,   aQd   a   fiQaO   $30   afWeU   WeQ   bXViQeVV   da\V.´)    105    JeVVica   DicNOeU,   CRQVXPeU   debW   hiWV   

$4   WUiOOiRQ,   CNBC   (Feb.   21,   2019)    hWWSV://ZZZ.cQbc.cRP/2019/02/21/cRQVXPeU-debW-hiWV-4-WUiOOiRQ.hWPO .    106    12   C.F.R.   

�   1026.52.    10�    12   C.F.R.   �   1026.52(a)(2)(ii)   (OiPiWaWiRQV   RQ   feeV   dR   QRW   aSSO\   WR   ³FeeV   WhaW   Whe   cRQVXPeU   iV   QRW   UeTXiUed   

WR   Sa\    ZiWh   UeVSecW   WR   Whe   accRXQW.´)    10�    Marquette   Nat.   Bank   of   Minneapolis   v.   First   of   Omaha   Serv.   Corp. ,   439   U.S.   

299   (1978).    10�    CRQQie   PUaWeU,   IVVXeU   Rf   79.9%   iQWeUeVW   UaWe   cUediW   caUd   defeQdV   iWV   SURdXcW,   CUediWcaUdV.cRP   (Dec.   18,   

2009),    hWWSV://ZZZ.cUediWcaUdV.cRP/cUediW-caUd-QeZV/fiUVW-SUePieU-79-UaWe-feeV-cUediW-caUd-1265.ShS    (OaVW   YiViWed   SeS.   

11,   2019).     

14     

once   SeU   billing   c\cle,   and   a   UeWXUned   Sa\menW   chaUge. 110    AlWhoXgh   NeZ   YoUk   chaUWeUed   and   baVed   
bankV   aUe   e[emSW   fUom   Whe   ciYil   XVXU\   caS   of   16   SeUcenW,   Whe\   aUe   VXbjecW   Wo   Whe   25   SeUcenW   cUiminal   
XVXU\   caS. 111    OWheU   VWaWeV,   hoZeYeU,   alloZ   bankV   Wo   VeW   ZhaWeYeU   inWeUeVW   UaWe   Whe\   chooVe,   and   
WhoVe   bankV,   SeU   Whe   SXSUeme   CoXUW,   aUe   SeUmiWWed   Wo   lend   Wo   NeZ   YoUk   conVXmeUV   aW   UaWeV   
goYeUned   b\   WhoVe   VWaWe¶V   laZV. 112     



EaUnin¶V   VeUYice   alVo   SUeVenWV   faU   feZeU   UiVkV   Whan   UeYolYing   cUediW   accoXnWV.   EaUnin   chaUgeV   no   
feeV   foU   iWV   VeUYiceV,   leW   alone   Whe   inWeUeVW,   UegXlaU   feeV,   and   SenalW\   feeV   WhaW   UeYolYing   cUediW   lineV   
chaUge.   If   a   XVeU   doeV   noW   Sa\   EaUnin   back,   EaUnin¶V   Vole   Uemed\   iV   Wo   den\   fXWXUe   VeUYiceV   Wo   WhaW   
XVeU.   The   XVeU   iV   noW   VXbjecW   Wo   laWe   feeV   oU   oWheU   SenalW\   feeV.   EaUnin   alone   beaUV   Whe   UiVk   of   loVV.   
EaUnin,   aV   noWed   aboYe,   alVo   UeimbXUVeV   XVeUV   foU   Whe   oYeUdUafWV   WhaW   aUe   coincidenW   ZiWh   iWV   effoUWV   
Wo   UecoYeU   a   SUeYioXVl\   aXWhoUi]ed   ZiWhdUaZal.   Unlike   a   UeYolYing   cUediW   lendeU,   EaUnin   doeV   noW   
VXbjecW   iWV   XVeUV   Wo   Whe   UiVk   of   accXmXlaWing   balanceV   WhaW   Whe\   cannoW   laWeU   Sa\off.   UVeUV   WhaW   
UeceiYe   an   adYance   and   do   noW   Sa\   iW   back   VimSl\   cannoW   obWain   anoWheU   one.     

c.   PaZQ   LRaQV   AUH   SXbMHcW   TR   A   RHJXOaWRU\   RHJLPH   DLIIHUHQW     
TKaQ   OWKHU   LRaQ   SHUYLcHV     

In   a   W\Sical   SaZn   WUanVacWion,   a   conVXmeU   giYeV   SUoSeUW\   Wo   a   SaZnbUokeU   in   e[change   foU   an   
amoXnW   of   mone\.   The   conVXmeU   doeV   noW   haYe   a   legal   obligaWion   Wo   UeSa\   Whe   mone\   UeceiYed   
fUom   Whe   SaZnbUokeU,   bXW   Whe   conVXmeU   can   onl\   Uegain   SoVVeVVion   of   Whe   SUoSeUW\   b\   UeSa\ing   Whe   
SaZnbUokeU   a   higheU   amoXnW   laWeU.   PaZn   loanV   aUe   geneUall\   UegXlaWed   WhUoXgh   UegimeV   diffeUenW   
Whan   WhoVe   WhaW   coYeU   oWheU   W\SeV   of   conVXmeU   loanV,   inclXding   ofWen   being   e[emSWed   fUom   XVXU\   
ceilingV. 113    PaZn   loanV   aUe   alVo   e[emSW   fUom   Whe   CFPB¶V   Pa\da\   RXle. 114     

In   IoZa,   Idaho,   MaVVachXVeWWV,   MaU\land,   MiVVoXUi,   NoUWh   DakoWa,   NebUaVka,   NeZ   HamSVhiUe,   
SoXWh   DakoWa,   UWah,   and   WeVW   ViUginia,   SaZn   loanV   do   noW   aSSeaU   Wo   be   VXbjecW   Wo   an\   inWeUeVW   UaWe   
ceiling.   OWheU   VWaWeV   aUe   moUe   SeUmiVViYe   in   UegXlaWing   inWeUeVW   UaWeV   foU   SaZnVhoS   loanV,   ZiWh   Whe   
effecWiYe   monWhl\   inWeUeVW   UaWe   ceiling   foU   a   W\Sical   SaZn   VhoS   loan   Uanging   fUom   24   Wo   300%   SeU   
annXm. 115    SXch   inWeUeVW   UaWeV   aUe   ofWen   Zell   aboYe   VWaWe   XVXU\   laZV.   FoU   e[amSle,   in   NeZ   YoUk,   
SaZn   loan   bUokeUV 116    aUe   e[emSW   fUom   NeZ   YoUk¶V   licenVed   lendeUV   VWaWXWe 117    and   Whe   XVXU\   limiW   
WhaW   aSSlieV   Wo   oWheU   conVXmeU   loanV. 118    InVWead,   SaZn   bUokeUV   ma\   chaUge   an   inWeUeVW   UaWe   of   4     

110    N.Y.   BaQNiQg   L.   �108(5)(e).    111    N.Y.   PeQaO   LaZ   �   190.40.    112    See ,    e.g. ,   VA   ST   ��   6.2-312(A);   6.2-313(A).    113    See   

L\QQ   DU\VdaOe   &   KaWhOeeQ   E.   KeeVW,   The   TZR-TieUed   CRQVXPeU   FiQaQciaO   SeUYiceV   MaUNeWSOace:   The   FUiQge   
BaQNiQg   S\VWeP   AQd   IWV   ChaOOeQge   TR   CXUUeQW   ThiQNiQg   AbRXW   The   RROe   Of   UVXU\   LaZV   IQ   TRda\¶V   SRcieW\,   51   S.C.   

L.   R EV .   589,   598   (2000).    114    12   C.F.R.   �   1041.3(d)(5).    115    JRVhXa   D.   ShacNPaQ   &   GOeQ   TeQQe\,   The   EffecW   Rf   

GRYeUQPeQW   RegXOaWiRQV   RQ   Whe   SXSSO\   Rf   PaZQ   LRaQV,   30   J.    OF    F IN .   S ERVS .   R ES .,   69,   80-82   (2006).    116    LegaOO\   

caOOed,   ³cROOaWeUaO   ORaQ   bURNeU[V]´   aQd   defiQed   aV   ³aQ\   SeUVRQ...ORaQiQg   PRQe\   RQ   deSRViW   RU   SOedge   Rf    SeUVRQaO   

SURSeUW\...´    See    N.Y.   GeQ.   BXV.   L.   �   52.    11�    N.Y.   BaQNiQg   L.   �   340.    11�    N.Y.   BaQNiQg   L.   �   14-a(1);   NY   GOB   �   5-501.   



IW   iV   aOVR   SeUPiVVibOe   fRU   baQNV   iQ   NeZ   YRUN   WR   PaNe   adYaQceV   Rf    PRQe\,   UeSa\abOe   RQ   dePaQd,   Rf   XS   WR   $5,000   Pade   

XSRQ   WiWOe   RU   QegRWiabOe   iQVWUXPeQWV   SOedged   aV   cROOaWeUaO   VecXUiW\   fRU   UeSa\PeQW,   aQd    collect   as   compensation   any   
sum   agreed   to   by   the   parties .   N.Y.   BaQNiQg   L.   �   108(3).     
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SeUcenW   SeU   monWh,   oU   an\   fUacWion   of   a   monWh   (48   SeUcenW   SeU   annXm), 119    Zhich   iV    WhUee   WimeV   
gUeaWeU    Whan   Whe   ciYil   XVXU\   UaWe   WhaW   conVXmeU   lendeUV   ma\   chaUge   in   NeZ   YoUk. 120     

The   moVW   noWable   diVWincWion   beWZeen   SaZn   loanV   and   WUadiWional   conVXmeU   loanV,   iV   WhaW   SaZnVhoS   
loanV   aUe   non-UecoXUVe.   If   a   boUUoZeU   Zho   SaZnV   hiV   oU   heU   SUoSeUW\   in   e[change   foU   a   loan   failV   Wo   
UeSa\   Whe   obligaWion,   Whe   onl\   conVeTXence   iV   WhaW   Whe   boUUoZeU   cannoW   WheUeafWeU   Uegain   SoVVeVVion   
of   hiV   oU   heU   SUoSeUW\.   AccoUdingl\,   a   SaZn   loan   doeV   noW   caXVe   a   boUUoZeU   Wo   become   SeUVonall\   
liable   foU   a   debW,   and   iV   WheUefoUe   noW   VXbjecW   Wo   Whe   Vame   UiVkV   aV   oWheU   loanV,   inclXding   Whe   UiVk   of   
defaXlWing,   Ue-boUUoZing,   oU   noW   being   able   Wo   meeW   oWheU   financial   obligaWionV. 121    ThiV   UaWionale   
likel\   e[SlainV   Zh\   SaZn   loanV   aUe   noW   VXbjecW   Wo   Whe   moUe   VWUingenW   UegXlaWoU\   UeTXiUemenWV   foU   
conVXmeU   loanV.     

EaUnin¶V   VeUYiceV   SUeVenWV   eYen   leVV   UiVk   of   haUm   Wo   conVXmeUV   Whan   SaZn   loanV.   EaUnin   doeV   noW   
UeTXiUe   ZoUkeUV   Wo   Sledge   WheiU   Sa\check   oU   WXUn   oYeU   an\   oWheU   Sh\Vical   iWem   oU   WiWle   Wo   SUoSeUW\   
in   e[change   foU   adYanced   acceVV   Wo   Whe   ZoUkeU¶V   ZageV;   aV   e[Slained   aboYe,   EaUnin   alone   beaUV   
Whe   UiVk   of   non-Sa\menW.   AV   VXch,   Whe   UaWionale   WhaW   led   Wo   moUe   lenienW   UegXlaWion   of   SaZn   loanV,   
VhoXld   aSSl\   ZiWh   eYen   gUeaWeU   foUce   Wo   EaUnin¶V   VeUYiceV.     

VIII.   VROXQWaU\   TLSV   AUH   NRW   ³IQWHUHVW´     

EYen   if   a   VWaWe   oU   fedeUal   UegXlaWoU   ZeUe   Wo   Wake   Whe   SoViWion   WhaW   EaUnin¶V   AdYanceV   conVWiWXWe   
liTXidiW\   WhaW   can   be   UegXlaWed   XndeU   one   of   Whe   enXmeUaWed   fUameZoUkV   diVcXVVed   aboYe,   EaUnin¶V   
UeceiSW   of   ³WiSV´   VhoXld   noW   be   YieZed   aV   ³inWeUeVW´   VXbjecW   Wo   VWaWe   XVXU\   VWaWXWeV.   AV   Whe   CFPB   
haV   Uecogni]ed,   YolXnWaU\   WiSV   aUe   noW   ³feeV   oU   finance   chaUgeV.´ 122    IW   VimilaUl\   makeV   liWWle   VenVe   
Wo   aWWemSW   Wo   caWegoUi]e   a   YolXnWaU\   Sa\menW²WhaW   iV   in   no   Za\   a   condiWion   of   acceVV   Wo   Whe   
adYancemenW   of   fXndV²aV   ³inWeUeVW´   VXbjecW   Wo   XVXU\   VWaWXWeV.     

The   noWion   WhaW   Sa\menWV   ZiWhin   a   boUUoZeU¶V   conWUol   aUe   noW   XVXUioXV   haV   long   been   legall\   
Uecogni]ed.   TheUe   iV   a   VignificanW   bod\   of   caVe   laZ   eVWabliVhing   WhaW   ³feeV   imSoVed   aV   a   UeVXlW   of   
[an   aYoidable]   conWingenc\   aUe   noW   conVideUed   inWeUeVW   in   diYining   a   YiolaWion   of   Whe   XVXU\   laZV.´ 123   

WheUe   Sa\menW   oU   non-Sa\menW   of   a   fee   iV   comSleWel\   ZiWhin   Whe   boUUoZeU¶V   conWUol,   Whe   Sa\menW   
of   VXch   fee   iV   noW   XVXUioXV. 124    FoU   e[amSle,   NeZ   YoUk   coXUWV   haYe   held   WhaW   loan   Sa\menWV   WhaW   
UeVXlW   fUom   conWingencieV   ZiWhin   boUUoZeU¶V   conWUol,   VXch   aV   a   defaXlW   inWeUeVW   UaWe   and   SUeSa\menW   
inWeUeVW   UaWe,   among   oWheUV,   ZeUe   noW   XVXUioXV. 125    The   CalifoUnia   SXSUeme   CoXUW   haV   VimilaUl\   held     



11�    N.Y.   GeQ.   BXV.   L.   �   46    120    NY   BaQNiQg   L.   ��   340;   14-a(1).    121    FiQaO   RXOe,   Pa\da\,   VehicOe   TiWOe,   aQd   CeUWaiQ   

High-CRVW   IQVWaOOPeQW   LRaQV   (OcW.   5,   2017),   aYaiOabOe   aW   

hWWSV://ZZZ.cRQVXPeUfiQaQce.gRY/dRcXPeQWV/5666/201710_cfSb_fiQaO-UXOe_Sa\da\-ORaQV-UXOe.Sdf .    122    FiQaO   RXOe,   

Pa\da\,   VehicOe   TiWOe,   aQd   CeUWaiQ   High-CRVW   IQVWaOOPeQW   LRaQV   (OcW.   5,   2017),   aYaiOabOe   aW   
hWWSV://fiOeV.cRQVXPeUfiQaQce.gRY/f/dRcXPeQWV/201710_cfSb_fiQaO-UXOe_Sa\da\-ORaQV-UXOe.Sdf    (³SRPe   Rf   WheVe   
cRPSaQieV   aUe   SURYidiQg   adYaQceV   Rf   fXQdV   aQd   aUe   dRiQg   VR   ZiWhRXW   chaUgiQg   aQ\   feeV   RU   fiQaQce   chaUgeV,   fRU   

iQVWaQce   b\   UeO\iQg   RQ   YROXQWaU\   WiSV´).    123    Video   Trax,   Inc.   v.   NationsBank,   N.A. ,   33   F.   SXSS.   2d   1041,   1054   (S.D.   FOa.   

1998),    aff'd ,   205   F.3d   1358   (11Wh   CiU.    2000)   (hROdiQg   WhaW   RYeUdUafW   feeV   dR   QRW   cRQVWiWXWe   iQWeUeVW   XQdeU   XVXU\   

VWaWXWeV);    see   also    28   A.L.R.3d   449   aW   �   3[a]   (OUigiQaOO\   SXbOiVhed   iQ   1969)   (deVcUibiQg   e[WeQViYe   QXPbeU   Rf   caVeV   WhaW   
haYe   fRXQd   addiWiRQaO   chaUgeV   iQ   Whe   eYeQW   Rf   defaXOW   (WhaW   ZRXOd   RWheUZiVe   e[ceed   Whe   XVXU\   UaWe)   ZeUe   QRW   XVXUiRXV   

iQWeUeVW).    124    Video   Trax,    33   F.   SXSS.   2d   aW   1054;    see   also   Lloyd   v.   Scott,    29   U.S.   205,   226   (1830).    125    See,   e.g.,   HGT   

Capital   LLC   v.   HDS   Int'l   Corp. ,   60   MiVc.   3d   1225(A)   (N.Y.   SXS.   CW.   2018).    See   also   Feld   v.   Apple    Bank   for   Sav ,   984   

N.Y.S.2d   319,   323   (2014)   (hROdiQg   RYeUdUafW   feeV   ZeUe   QRW   XVXUiRXV   becaXVe   Whe\   ZeUe   a     

16     

³WhaW   a   debWoU   b\   YolXnWaU\   acW   cannoW   UendeU   an   oWheUZiVe   Yalid   WUanVacWion   XVXUioXV.´ 126    Man\   
oWheU   VWaWeV   hold   VimilaUl\. 127     

ThiV   XVXU\   e[emSWion   haV   alVo   been   Uecogni]ed   moUe   geneUall\   in   alloZing   SaUWieV   Wo   conWUacW   
foU   an   XnknoZn   UeWXUn   WhaW   ma\   UeVXlW   in   a   SUofiW   gUeaWeU   Whan   Whe   higheVW   SeUmiVVible   UaWe   of   
inWeUeVW,   Vo   long   aV   Whe   WUanVacWion   iV   noW   a   VXbWeUfXge   Wo   chaUge   moUe   Whan   ZhaW   iV   SeUmiWWed.   The   
FiUVW   ReVWaWemenW   of   ConWUacWV   e[SlainV   Whe   diVWincWion   beWZeen   condiWional   and   XncondiWional   
feeV:     

A   SUomiVe,   made   aV   Whe   conVideUaWion   foU   a   loan   oU   foU   e[Wending   Whe   maWXUiW\   of   a   
SecXniaU\   debW,   Wo   giYe   Whe   cUediWoU   a   gUeaWeU   SUofiW   Whan   Whe   higheVW   SeUmiVVible   UaWe   of   
inWeUeVW   XSon   Whe   occXUUence   of   a   condiWion,   iV   noW   XVXUioXV   if   Whe   UeSa\menW   SUomiVed   on   
failXUe   of   Whe   condiWion   Wo   occXU   iV   maWeUiall\   leVV   Whan   Whe   amoXnW   of   Whe   loan   oU   debW   ZiWh   
Whe   higheVW   SeUmiVVible   inWeUeVW,   XnleVV   a   WUanVacWion   iV   giYen   WhiV   foUm   aV   a   coloUable   
deYice   Wo   obWain   a   gUeaWeU   SUofiW   Whan   iV   SeUmiVVible. 128     

FoU   e[amSle,   XndeU   CalifoUnia   common   laZ,   WhiV   e[ceSWion   haV   come   Wo   be   knoZn   aV   Whe   ³InWeUeVW   
ConWingenc\   RXle.´   FoU   an   agUeemenW   Wo   be   XVXUioXV,   iW   ³mXVW   in   iWV   inceSWion   UeTXiUe   a   Sa\menW   of   
XVXU\´   and   ³VXbVeTXenW   eYenWV   do   noW   UendeU   a   legal   conWUacW   XVXUioXV.´ 129    InWeUeVW   Zill   onl\   be   
XVXUioXV   ³Zhen   iW   iV   µabVolXWel\   UeSa\able   b\   Whe   boUUoZeU.¶´ 130    T\Sicall\,   WhiV   UXle   haV   come   XS   in   



caVeV   ZheUe   eiWheU   in   addiWion   Wo,   oU   in   lieX   of,   chaUging   inWeUeVW,   a   lendeU   VeekV   a   VhaUe   of   SUofiWV   
foU   a   UelaWed   WUanVacWion. 131    CoXUWV   haYe   geneUall\   UejecWed   boUUoZeU   aWWemSWV   Wo   chaUacWeUi]e   SUofiWV   
WhaW   bankV   geneUaWe   on   VXch   WUanVacWionV   aV   XVXUioXV. 132     

In   Whe   caVe   of   EaUnin¶V   VeUYiceV,   EaUnin   iV   noW   enWiWled   Wo   Sa\menW   of   a   WiS,   oU   Wo   UeSa\menW   of   a   
Zage   acceleUaWion.   IW   iV   enWiUel\   ZiWhin   Whe   ZoUkeU¶V   conWUol   ZheWheU   Wo   Sa\   EaUnin   a   WiS   oU   Wo   eYen   
UeSa\   Whe   Zage   acceleUaWion.   SXch   conWUol   iV   no   VXbWeUfXge.   FoU   e[amSle,   a   2019   daWa   anal\ViV   of   
EaUnin   XVeUV   Zho   haYe   acceVVed   Whe   EaUnin   aSS   in   NeZ   YoUk   VhoZed   WhaW   VXch   XVeUV   haYe   noW   lefW   
a   WiS   on   moUe   Whan   20   SeUcenW   of   WheiU   WUanVacWionV.   EaUnin¶V   anal\ViV   haV   alVo   VhoZed   WhaW   neaUl\   
WZo-WhiUdV   of   EaUnin   XVeUV   haYe   oSWed   oXW   of   WiSSing   aW   leaVW   once.   EYeU\   Wime   EaUnin   alloZV   a     

cRQWiQgeQc\   ZiWhiQ   bRUURZeU¶V   cRQWURO).    But   see,   e.g.,   LG   Capital   Funding,   LLC   v.   PositiveID   Corp. ,   NR.   17-CV-1297-   
NGG-SJB,   2019   WL   3437973,   aW   *11   (E.D.N.Y.   JXO\   29,   2019)   (QRWiQg   WhaW   WhRXgh   iW   iV   XQVeWWOed,   Whe   bXON   Rf   aXWhRUiW\   

dReV   QRW   YieZ   defaXOW   iQWeUeVW   UaWeV   aV   beiQg   iQWeUeVW   UaWeV   VXbjecW   WR   cUiPiQaO   XVXU\   iQ   NeZ   YRUN).    126    Sw.   Concrete   

Prod.   v.   Gosh   Constr.   Corp. ,   51   CaO.   3d   701,   706   (1990)   (hROdiQg   WhaW   OaWe   Sa\PeQW   feeV   ZeUe   QRW    XVXUiRXV)    12�    See,   

e.g.,   Sci.   Prod.   v.   Cyto   Med.   Lab.,   Inc. ,   457   F.   SXSS.   1373,   1379   (D.   CRQQ.   1978)   (³A   debWRU   Pa\   QRW,   b\   hiV    YROXQWaU\   

acW,   UeQdeU   a   WUaQVacWiRQ   XVXUiRXV   Zhich,   bXW   fRU   VXch   ciUcXPVWaQceV,   ZRXOd   be   eQWiUeO\   fUee   fURP   a   cOaiP   Rf   XVXU\´);   
Union   Bank   v.   Kruger ,   1   WaVh.   ASS.   622,   626   (1969)   (³ZheQ   Whe   cRQWiQgeQc\,   XSRQ   Zhich   Whe   e[ceVViYe   iQWeUeVW   
cRPeV   iQWR   e[iVWeQce,   iV   VROeO\   ZiWhiQ   Whe   bRUURZeU'V   cRQWURO,   aQd   QRW   Whe   OeQdeU'V,   Whe   WUaQVacWiRQ   iV   QRW   XVXUiRXV´);   
United   Am.   Life   Ins.   Co.   v.   Willey ,   21   UWah   2d   279,   282   (1968)   (³If   WheUe   iV   a   SURPiVe   WR   Sa\   a   cRQWiQgeQW   VXP   Zhich   
ZRXOd   PaNe   Whe   agUeePeQW   XVXUiRXV,   iW   VWiOO   ZRXOd   QRW   be   XVXUiRXV   if   Whe   cRQWiQgeQc\   iV   RQe   Zhich   iV   XQdeU   Whe   cRQWURO   

Rf   Whe   bRUURZeU.´)    12�    ReVWaWePeQW   (FiUVW)   Rf   CRQWUacWV   �   527   (1932)    12�    WRI   Opportunity   Loans   II,   LLC   v.   Cooper ,   154   

CaO.   ASS.   4Wh   525,   533   (2007).    130    Id.    aW   534.    131    Id.    aW   534-35.    132    Id. ;    and   see   Adar   Bays,   LLC   v.   GeneSYS   ID,   Inc. ,   341   

F.   SXSS.   3d   339,   354±56   (S.D.N.Y.   2018)   (hROdiQg   WhaW    diVcRXQW   RQ   cRQYeUWed   VWRcN   ZaV   WRR   XQceUWaiQ   aW   WiPe   Rf   

cRQWUacWiQg   WR   be   iQcOXded   aV   ³iQWeUeVW´   fRU   deWeUPiQiQg   ZheWheU   a   ORaQ   ZaV   XVXUiRXV).     

17     
ZoUkeU   Wo   acceleUaWe   hiV   oU   heU   ZageV,   EaUnin   faceV   a   Ueal   UiVk   WhaW   iW   Zill   noW   UeceiYe   an\   
Sa\menW   foU   iWV   VeUYiceV.     

EaUnin   beaUV   boWh   Whe   UiVk   WhaW   iW   Zill   UeceiYe   no   addiWional   Sa\menW   ZhaWVoeYeU   foU   an\   
WUanVacWion,   and   Whe   UiVk   WhaW   iW   Zill   noW   be   Said   back   aW   all,   aV   Whe   ZoUkeU   coXld,   foU   e[amSle:   noW   
geW   Said;   noW   geW   Said   in   Whe   accoXnW   EaUnin   haV   acceVV   Wo   ZiWhdUaZ   fUom;   ZiWhdUaZ   conVenW   foU   
EaUnin   Wo   UecoXS   Whe   ZageV   adYanced   fUom   iWV   accoXnW;   oU   cloVe   Whe   bank   accoXnW   enWiUel\.   In   VXch   
caVeV,   EaUnin   ZoXld   noW   UeceiYe   an\   Sa\menW   ZhaWVoeYeU   foU   Whe   fXndV   e[Wended   oU   an\   WiS,   and   
EaUnin   ZoXld   haYe   no   legal   oU   conWUacWXal   claim   Wo   an\   amoXnW.   TiSV   UeceiYed   fUom   XVeUV   aUe   noW   



inWeUeVW,   and   XndeU   Zell-eVWabliVhed   laZ   in   NeZ   YoUk   and   elVeZheUe,   Whe\   VhoXld   noW   be   
chaUacWeUi]ed   aV   XVXUioXV.     

IX.   TKH   CFPB   aQd   OWKHU   RHJXOaWRUV   HaYH   OWKHU   RHJXOaWRU\   AXWKRULW\   OYHU   EaUQLQ     

AlWhoXgh   fedeUal   and   VWaWe   laZV   UegXlaWing   loanV   do   noW   aSSl\   Wo   EaUnin,   Whe   CFPB   and   oWheU   
UegXlaWoUV   mainWain   VignificanW   UegXlaWoU\   oYeUVighW   oYeU   EaUnin¶V   VeUYice.   AV   a   SUoYideU   of   a   
conVXmeU-facing   financial   SUodXcW,   EaUnin   fXll\   comSlieV   ZiWh   all   aSSlicable   laZV²man\   of   
Zhich   aUe   enfoUced   b\   Whe   CFPB.   EaUnin   comSlieV   ZiWh   Whe   GUamm-Leach-Blile\   AcW 133 ,   haYing  
adoSWed   a   comSUehenViYe   infoUmaWion   VecXUiW\   SUogUam   and   enVXUing   WhaW   VenViWiYe   conVXmeU   
daWa   iV   SUoSeUl\   VafegXaUded.   InfoUmaWion   iV   deliYeUed   elecWUonicall\   in   accoUdance   ZiWh   Whe   
ElecWUonic   SignaWXUeV   in   Global   and   NaWional   CommeUce   AcW 134 ,   and   ACH   WUanVacWionV   comSoUW   
ZiWh   Whe   ElecWUonic   FXndV   TUanVfeU   AcW 135    and   RegXlaWion   E 136 .     

EaUnin   alVo   comSlieV   ZiWh   Whe   SUohibiWion   againVW   UnfaiU,   DeceSWiYe,   oU   AbXViYe   AcWV   oU   
PUacWiceV   (³UDAAP´).   EaUnin¶V   VeUYice   doeV   noW   caXVe   VXbVWanWial   injXU\   Wo   conVXmeUV   noU   doeV   
iW   miVlead   conVXmeUV,   and   EaUnin   doeV   noW   inWeUfeUe   ZiWh   conVXmeUV¶   abiliW\   Wo   XndeUVWand   a   WeUm   
oU   condiWion   of   Whe   VeUYice   oU   Wake   adYanWage   of   a   conVXmeU¶V   lack   of   XndeUVWanding.   EaUnin¶V   
VeUYice   doeV   noW   caXVe   financial   injXU\   Wo   conVXmeUV²Wo   Whe   conWUaU\,   EaUnin¶V   VeUYice   incUeaVeV   
financial   VWabiliW\   and   enableV   ZoUkeUV   Wo   aYoid   UiVk\   Sa\da\   loanV   and   oWheU   high-inWeUeVW   
financial   SUodXcWV.   AccoUdingl\,   conVXmeUV   find   Whe   VeUYice   XVefXl;   Vo   XVefXl,   in   facW,   WhaW   man\   
aUe   Zilling   Wo   YolXnWaUil\   WiS   Whe   comSan\   foU   iWV   VeUYice.   The   VeUYice   fillV   an   imSoUWanW   conVXmeU   
need   and   EaUnin¶V   emSlo\eeV   haYe   encoXUaged,   and   conWinXe   Wo   encoXUage,   fUiendV   and   famil\   Wo   
XVe   Whe   VeUYice.     

In   addiWion,   EaUnin   SUoYideV   cleaU   and   conVSicXoXV   diVcloVXUeV   Wo   conVXmeUV   aboXW   Whe   VeUYice   
and   mainWainV   comSleWe   WUanVSaUenc\   UegaUding   Whe   WeUmV   and   coVWV   of   Whe   VeUYice.   MoUeoYeU,   Whe   
VeUYice¶V   VXcceVV   iV   Wied   Wo   Whe   conVXmeU¶V   abiliW\   Wo   UeSa\   Whe   adYance²EaUnin   doeV   noW   benefiW   
if   a   conVXmeU   cannoW   UeSa\.   EaUnin   and   conVXmeUV¶   inWeUeVWV   aUe   aligned;   WhiV   iV   noW   a   ViWXaWion   
ZheUe   a   comSan\   VeekV   Wo   caSiWali]e   on   a   conVXmeU¶V   lack   of   XndeUVWanding   oU   naiYeWp.     

Finall\,   and   SeUhaSV   moVW   imSoUWanWl\,   EaUnin   giYeV   iWV   XVeUV   Whe   benefiW   of   Whe   doXbW   Zhen   iVVXeV   
aUiVe.   EaUnin   haV   a   NeW   PUomoWeU   ScoUe   WhaW   iV   among   Whe   higheVW   in   Whe   financial   VeUYiceV     

133    PXb.   L.   106-102,   113   SWaW.   1338   (1999).   

134    15   U.S.C.   �   7001    et   seq .    135    15   U.S.C.   

��   1683    et   seq .    136    12   C.F.R.   1005.1    et   seq .     



18     
indXVWU\,   and   iW   haV   UeceiYed   onl\   a   Vmall   handfXl   of   foUmal   conVXmeU   comSlainWV   oYeU   iWV   enWiUe   
hiVWoU\.     

X.   CRQcOXVLRQ     

AV   a   comSan\   deYoWed   Wo   ZoUkeU   emSoZeUmenW   and   conVXmeU   acceVV   Wo   ZageV,   EaUnin   iV   VimSl\   
noW   Whe   W\Se   of   comSan\   WhaW   VWaWe   and   fedeUal   conVXmeU   lending   laZV   aUe   deVigned   Wo   UegXlaWe.   
While   UegXlaWoUV   haYe,   and   VhoXld   haYe,   legiWimaWe   conceUnV   UegaUding   SUedaWoU\   lending   
SUacWiceV   and   affoUdabiliW\   of   conVXmeU   loanV,   EaUnin¶V   VeUYiceV   do   noW   imSlicaWe   WheVe   conceUnV.   
EaUnin   haV,   in   facW,   deVigned   a   liTXidiW\   VeUYice   WhaW   conVXmeUV   can   acceVV   ZiWhoXW   feaU   of   
incXUUing   hidden   feeV   oU   WUiggeUing   a   c\cle   of   Wo[ic   debW.   EaUnin   offeUV   conVXmeUV   Whe   
oSSoUWXniW\   Wo   acceVV   ZageV   on   WheiU   oZn   WeUmV,   giYing   XVeUV   Whe   abiliW\   Wo   Sa\   billV   and   meeW   
WheiU   oWheU   life   needV   Zhen   Whe   billV   aUe   dXe   and   Whe   needV   aUiVe,   UaWheU   Whan   VimSl\   Zhen   WheiU   
emSlo\eU   chooVeV   Wo   Sa\   Whem.     
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ASSHQdL[   A     
CRPSaULVRQ   RI   RHJXOaWLRQ   RI   CKaUJHV   IRU   FLQaQcLaO   SHUYLcHV   LQ   NHZ   YRUN     
PURdXcW:   Ma[LPXP     
IQWHUHVW   RaWH:     
RHJXOaU   FHHV   PHUPLWWHd:     
AYRLdabOH   PHQaOW\   FHHV   PHUPLWWHd:    UnlicenVed   ConVXmeU   LendeUV:     
16   SeUcenW   SeU   annXm.     
None   in   addiWion   Wo   inWeUeVW   UaWe.     
CaVe   laZ   indicaWeV   aYoidable   feeV   aUe   noW   ³inWeUeVW.´     
$20   ma[   fee   foU   UeWXUned   check.   LicenVed   ConVXmeU   LendeUV:     
25   SeUcenW   SeU   annXm.     
None   in   addiWion   Wo   inWeUeVW   UaWe.     
CaVe   laZ   indicaWeV   aYoidable   feeV   aUe   noW   ³inWeUeVW.´     
$20   ma[   fee   foU   UeWXUned   check.   ReYolYing   CUediW:     
PeU   agUeemenW,   XS   Wo   25   SeUcenW   SeU   annXm.     
US   Wo   25   SeUcenW   of   cUediW   limiW.     
$28   foU   fiUVW   offenVeV,   and     

$39   foU   UeSeaW   offenVeV   SeU   billing   c\cle.   PaZn   LoanV:   48   SeUcenW   SeU     
annXm.     
None   in   addiWion   Wo   inWeUeVW   UaWe.     
CaVe   laZ   indicaWeV   aYoidable   feeV   aUe   noW   ³inWeUeVW.´   Local   BankV   and   TUXVW   ComSanieV:     
16   SeUcenW   SeU   annXm   on   loanV.     
EVWabliVhed   b\   conWUacW   foU   caVh   adYanceV   of   $5,000   oU   leVV   on   Sledged   collaWeUal   VecXUiW\.     
FeeV   Wo   VecXUe   Whe   loan,   oU   SeUfecW   an\   VecXUiW\,   and   acWXal   e[SendiWXUeV   foU   an\   neceVVaU\   coXUW   
SUoceVV.     
CaVe   laZ   indicaWeV   aYoidable   feeV   aUe   noW   ³inWeUeVW.´     
No   limiW   on   oYeUdUafW   oU   NSF   feeV.     
$10   ma[   fee   foU   UeWXUned   check.     
DefaXlW   feeV   of   5   cenWV   SeU   dollaU   on   inVWallmenW   loanV,   Zhich   mXVW   noW   e[ceed   $5   SeU   SeUiod.   
NaWional   BankV   (chaUWeUed   oXWVide   NY):     
SeW   b\   VWaWe-   chaUWeU.     
YeV.   YeV.     
Check   caVheUV:     
2.11   SeUcenW   of   Whe   amoXnW   of   Whe   check     
None   in   addiWion   Wo   inWeUeVW   UaWe.     
None.     
EaUQLQ¶V   SHUYLcHV:     
NR   IQWHUHVW.   NR   RHTXLUHd     
FHHV.     



VROXQWaU\   WLSV   accHSWHd.     
NR   PHQaOWLHV.     

  
  


